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United States Court of Appeals fpr the 

District of Columbia i 


No. 629/. j 

I 

1 

Marie C. Carusi, Appellant, ! 

vs. | 

l 

Luther Ii. Reichelderfer, Herbert B. Crosby, apd John 
C. Gotwals, Constituting the Honorable Board jof Com¬ 
missioners of the District of Columbia. j 


a Supreme Court of the District of Columbia. 

In Equity. | 

I 

No. 52805. 

Marie C. Carusi, Plaintiff, 

vs. ! 

I 

Luther H. Reichelderfer, Herbert B. Crosby, anff John 
C. Gotwals, Constituting the Honorable Board of Com¬ 
missioners of the District of Columbia, Defendants. 

I 

| 

United States of America, i 

I 

District of Columbia, ss: j 

j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 

I 


i 
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1 Bill of Complaint for Cancellation of Special Assess¬ 
ment. 

Filed May 4, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52805. 

Marie C. Carusi, Complainant, 


Luther II. Reichelderfer, Herbert B. Crosby, and John 

C. Gotwaus, Constituting tlie Honorable Board of Com¬ 
missioners of the District of Columbia, Defendants. 

To the Honorable Justices of the said Court: 

The petition of Marie C. Carusi respectfully represents: 

1. That she is a native born citizen of the United States 
and a resident of the District of Columbia, of adult age, 
and brings this suit in her own right. 

2. The defendants are sued in their official capacities as 
constituting the Board of Commissioners for the District 
of Columbia. 

3. The plaintiff avers and charges that she is the owner 
of certain real estate known as Lots 806, 807, 808, 809, in 
Square 281, of the City of Washington, District of Colum¬ 
bia: that tlie said lots are located on the east side of 
Thirteenth Street, between M and X T Streets, Northwest, as 
more fully appears from a photostatic copy of the official 
plat of the lots and alleys in said square, hereto annexed, 
marked Exhibit “ A” and prayed to be read and considered 
as part hereof. 

4. Plaintiff avers and charges that the defendants have 

levied a special assessment against the said lots and 
2 have rendered statements against this plaintiff for 
alleged work done by way of paving certain alleys in 
the said Square 281, under alleged authority of a certain 
Act of Congress, approved on August 7, 1894, said assess¬ 
ments against complainant being as follows: 
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Lot 806 .. $197.1: 

63.i: 

Lot 807 .. 

Lot 808 . 

Lot 809 .. 


$260.24 

54.32 

57.29 

56.55 


Total .i $428.40 

i 

5. Tliis complainant avers and charges that the said as- 
sessments levied against the said lots bv the defendants 
are arbitrary, unequal, discriminatory, and voi^l in law 
and are levied in violation of the provisions of the Consti¬ 
tution of the United States for the following reasons: 

(a). As is apparent from the said plat there arejfour (4) 
principal alleys in the said square, all paved by the defend¬ 
ants as hereinbefore alleged. Alleys lettered “jV” have 
a width of 5.83 feet and run from west to east, conjmencing 
on Thirteenth Street and running in an easterly direction 
for a distance of 155.12 feet into a 30 foot allev, designated 
“C”; alley lettered “B” runs from east to west acjross the 
entire square from Twelfth Street to Thirteentlji Street 
and is 15 feet wide and intersects alley “C” in the center; 
alley lettered “C”, runs north and south connecting alleys 
“A” and “B” in the center of the square and has a width 
of 30 feet. 

(b). Complainant’s lots have the following front- 
3 ages on the said alleys: Lot 806 runs parallel with 
alley “B” for a distance of 155.12 feet; said Lot 806 
also abuts in the rear on alley “C” 24.83 feet. Lot 807 
abuts alley “C” in the rear 21.375 feet. Lot 80& abuts 
alley “C” in the rear 22.54 feet and Lot 809 abujs alley 
“C” in tlie rear 22.25 feet. j 

(c) . All of complainant’s lots, and practically al|l other 
lots in the said square abutting said alleys “B” arid “C” 
are irregular in size, frontage, location and square area, 
all of which more fully appears from the said plat, j 

(d) . Prior to the month of March, 1930, the said alleys in 
said square were paved with cobble stone, which pavement, 
was to all intents and purposes satisfactory, adequalte and 
proper as far as the needs of the community and the prop¬ 
erty owners in the said square were concerned and tlje said 
cobble stone pavement was sufficient to meet all nee<jis and 

2—6297a 
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requirements of the complainant and the remaining prop¬ 
erty owners in the said square and was satisfactory to all 
parties concerned. 

(e). On or about the 5th day of March, 1930, the Board 
of Commissioners of the District of Columbia, of its own 
initiative and Without the request or consent of the respec¬ 
tive property owners, ordered the said cobble stone pay¬ 
ment in the said alleys in said Square 281 removed and 
torn up, and further ordered the said alleys to be paved 
with concrete. Xo personal notice of any kind was ever 
served upon the complainant, nor did she have any other 
kind of notice or knowledge that the defendants proposed to 
pave the said alleys in the said square with concrete. 
4 6. Complainant further avers and charges that in 

the month of March, 1930, there was in full force and 
effect a certain Act of Congress, approved August 7, 1894, 
otherwise known as 28 Stat. 247, c-232, and the notices of 
special assessment served upon this complainant by the 
defendants in the respective amounts above specified, upon 
their face referred to the said Act of Congress and state 
that the said paving was done under the said Act. Said 
Act reads in part as follows: 

“Said commissioners shall give notice by advertisement, 
twice a week for two weeks in some newspaper published 
in the city of Washington, of any assessment work proposed 
to be done by them under this section, designating the 
location and the kind of work to be done, specifying the 
kind of materials to be used, the estimated cost of the 
improvement, and fixing a time and place when and where 
property owners to be assessed can appear and present 
objections thereto, and for hearing thereof. One-half of 
the total cost of the assessment work herein provided for, 
including the expenses of the assessment, shall be charged 
against and become a lien upon abutting property, and an 
assessment therefor shall be levied pro rata according to 
the linear frontage of said property.’’ 

7. Complainant avers and charges that in proceeding 
with the said paving of the said alleys in said Square 281 
the said defendants did not comply with the provisions of 
the said Act of Congress and thev did not give notice bv 
advertisement twice a week for two (2) weeks of the work 
proposed to be done by them, and they failed to designate 
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i 

the location of the said alleys in said square jvhieli the 
defendants proposed to pave, nor did they) state the 
5 estimated cost of repaving the respective hllevs and 
they failed to particularly specify and designate the 
location of the several alleys in the said Square and the 
work to be done in regard to each alley, notwithstanding the 
fact, as is apparent from the said plat, that the skid alleys 
are different in width, length, location and square area. 

8. After the said alleys were paved by the defendants 
with concrete, without notice to the complainant as afore¬ 
said, the defendants unlawfully, illegally and improperly 
and without authoritv of law proceeded to assess one-half 
of the cost of the respective alleys in the following unequal, 

disproportionate, unreasonable and unjust amounts: 

I 

(a) . All lots abutting alleys “A” were assessed at the 
rate of $1.493908 per running foot. 

(b) . All lots abutting alley “B” were assessed at the 
rate of $1.27082 per running foot. 

(c) . While all owners of lots abutting on alley ‘^C” were 
assessed at the rate oi‘ $2.5416G2 per running foot. 

9. Complainant is informed by the defendants and their 
official computations disclose that the cost of pa|ving the 
said respective alleys in the said square is exactly [the same 
per square foot and that the cost of paving alleys ^‘B” and 
“C” was no greater per square foot than that bf alleys 

i i \ ’ ’ 

a x • 

10. Complainant further avers and charges that she has 
received no greater benefit from the pavement With con¬ 
crete of the said alleys “A”, “B”, and “C” than ajny other 
property owner in the said square; yet the defendants have 
levied one-half of the entire cost of alley “B” against 
Lots 806, 805, 823, 824 and 26, and have made no assess- 
ment against any other lots in the said square for the 

paving of said alley “B”; that the said alley “B” 
G is used bv practically all the owners of lots in the 
said square to the same or greater extent than said 
alley can be used by complainant. 

11. That while all the property owners in the sai<fl square 
received the same benefit, if any, by reason of (the said 
repavement of the said alleys “A”, “B” and “C M , yet 
the amounts assessed against the respective lots, by rea¬ 
son of the calculations aforesaid, are unequal an<!i out of 
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all proportion to the benefits received; that Lots 806, 805, 
823, 824, 26 have not only been assessed one-half of the 
cost of alley i4 JB’ but also a proportionate part of the cost 
ot alley “C”, while no corresponding assessment has been 
levied against the property owners in said square whose 
lots do not abut said alleys, but who nevertheless receive 
as much benefit from said improvements as complainant. 
That the assessments thus levied against complainant’s 
said five lots, by reason of the circumstances aforesaid, are 
discriminatory and amount to a taking of property without 
due process of .law for the benefit of the remainder of the 
property owners in the said square. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

L That process issue out of this Court requiring the de¬ 
fendants to appear and answer the exigencies of this bill 
of complaint. 

2. That upon a final hearing the defendants be ordered 
to cancel the said assessments against the said plaintiff’s 
lots, and that the assessment be stricken from the public 
tax book of the District of Columbia, and that the de¬ 
fendants be permanently enjoined from collecting the said 
assessments. 

3. For such other and further relief as to the Court 
7 may seem proper and the exigencies of the case may 
require. 

MARIE C. CARUSI, 

By GODFREY L. MUXTER, 

. Attorney in Fact. 

GODFREY L. MUXTER, 

Attorney for Complainant. 


District of Columbia, ss: 

Godfrey L. Munter being first duly sworn according to 
law, on oath deposes and says that he has read the afore¬ 
going petition by him subscribed and knows the contents 
thereof: that the matters and things stated therein as of his 
personal knowledge are true and those stated upon infor¬ 
mation and belief he believes to be true. 

GODFREY L. MUXTER. 
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M. C. CARUSI VS. L. H. REICHELDERFER, ETC. 

Subscribed and sworn to before me this 2d da4 of Mav, 

•/I * ' 

1931. 

[seal.] ADELAIDE SPRECKELMYER, 

Notary Public, D. C. 

(Here follows photolitliographed page No.|8.) 

9 Answer to Original Bill of Complaint, j 

Filed May 16, 1931. j 


Luther H. Reichelderfer, Herbert B. Crosby and John C. 
Gotwals, Commissioners of the District of Columbia, for 
answer to the bill of complaint tiled herein say: j 

1. They admit the averments of paragraph or(e of the 
bill of complaint. 

2. They admit the averments of paragraph two of the 
bill of complaint. 

3. Tliev admit Exhibit “A’’ annexed to the bill of com- 

% 

plaint is a copy of the official plat of the lots and alleys in 
Square 281, except they deny the letters designating the 
alleys and the notation respecting the rates of assessment 
per running foot appear on said official plat. Th^y admit 
the remaining averments of paragraph three of tlje bill of 
complaint. 

4. They admit the averments of paragraph fouir of the 
bill of complaint. 

Further answering said paragraph they aver that the 
assessment of $197.13 levied against lot 806 in Sqjiare 281 
is for the paving of alley lettered “B” on said plat and the 
assessment for $63.11 levied against lot 806 and the assess¬ 
ments levied against lots 807, 808, 809 in said square are 
for the paving of alley lettered “C”. 

5. Defendants denv that the assessments levied against 
the said lots are arbitrary, unequal, discriminatory! void in 
law or levied in violation of the provisions of the Constitu¬ 
tion of the United States. 

(a) Defendants admit there are four principal qlleys in 
said square, which said alleys, defendants aver, ^re con¬ 
nected, and constitute one alley system. Defendants fur¬ 
ther admit that allev lettered “A”, located in the 
10 northern portion of said square has a width of 5.83 
feet and runs from west to east, commencing at 
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Thirteenth Street and running in an easterly direction for 
a distance of j 155.12 feet into a 30 foot alley, designated 
“C*\ and that alley lettered “A” located in the southern 
portion of said square commences at Thirteenth Street and 
runs in an easterly direction for a distance of 155.12 feet, 
■with a width of 5.S3 feet, into said 30 foot alley, and defend¬ 
ants further aver that said alley lettered “A”last referred 
to continues east of said 30 foot alley for a distance of 49 
feet with a width of 4.83* feet. Defendants admit alley let- 
tered “B M runs from east to west across the entire square 
from Twelfth Street to Thirteenth Street and is 15 feet 
wide and intersects alley “C” in the center. Defendants 

further admit that alley lettered “C” runs north and south 

* 

and connects alleys “A” and “B’’ in the center, of the 
square and has a width of 30 feet, except that defendants 
aver said alley at its extreme northern end extends 

for a distance of 10 feet with a width of 17.19 feet. De¬ 
fendants deny that alley lettered “A” located in the north- 
• • 

ern portion of said square was paved, but admit that alley 
lettered “A” in the southern part of said square, alley let¬ 
tered “B" and alley lettered “C” were paved by defend¬ 
ants. Defendants aver that the work of paving said alleys 
commenced on the ISth day of July, 1930, and was com¬ 
pleted on the 30th day of July, 1930; that the part of said 
alley lettered “A” having a width of 5.83 feet was paved 
at a cost of $306.47; that the part of said alley having a 
width of 4.83 feet was paved at a cost of $84.15; that alley 
lettered “B” was paved at a cost of $1577.03; that 
11 the part of alley lettered “C” having a width of 30 
feet was paved at a cost of $2581.81; that the part 
of said alley having a width of 17.19 feet was paved at a 
cost of $66.42, and that the total cost of paving said alleys 
was $4615.88. 


(b) Defendants admit the averments of sub-paragraph 

(b) of paragraph 5 of the bill of complaint. 

(c) Defendants admit the averments of sub-paragraph 

(c) of paragraph 5 of the bill of complaint and for greater 
particularity make reference to the plat marked Exhibit 
“A” annexed to the bill of complaint. 

(d) Defendants admit that prior to the month of March, 
1930, said alleys in said square were paved with cobble 
stone. They are without knowledge as to whether the said 
cobble stone pavement was sufficient to meet the needs or 
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requirements of the complainant, or the remaining prop¬ 
erty owners in said square. They deny the remaining aver¬ 
ments of sub-paragraph (d) of paragraph 5 of the bill of 
complaint. Further answering said sub-paragrap|i (d) de¬ 
fendants aver that said cobble stone pavement |was old, 
obsolete, rough, badly worn, and in need of replacement, 
and the determination of the need of the replacement 
thereof was a matter within the discretion of defendants 
reposed in them by law. 

(e) Defendants admit the averments of sub-phragraph 
(e) of paragraph 5 of the bill of complaint, witji the ex¬ 
ception of the averment that plaintiff had no kindjof notice 
or knowledge that the defendants proposed to joave the 
said alleys in the said square with concrete, whic|h allega¬ 
tion tliev denv, and, on the contrarv, they aver that tliev 
published in the Washington Times, a newspaper 
12 published in the City of Washington, on February 
17th, 18th, and 28th, and March 1st, 1930, a notice, 
the material portions of which read as follows: 

“Commissioners, D. C., Washington, February 17th, 
1930, Notice is hereby given that the Commissioners in¬ 
tend to make the following named improvements which 
are, in their judgment, necessary for the publij; health, 
safctv, and comfort. Assessments for one-half of the cost 
of the same will be made as provided in Public Act No. 
171, approved August 7, 1894. All persons interested in 
the proposed work are notified that the Commissioners 
will give a public hearing at the District Building on 
Wednesday, March 5, 1930, at 10 o’clock A. M., in the 
Board Room of the said Commissioners to any and all 
persons who may desire to object thereto. Northwest Sec¬ 
tion; * * * pave alleys with concrete * * Alley 

in Square 281 at an estimated cost of $7,430. j* * 
Procter L. Dougherty, Sidney F. Taliaferro, W. B. Ladue, 
Commissioners, D. C.” 

Defendants further aver that a public hearing was held 
on March 5, 1930, in accordance with said notice, and that 
on the 12th day of March, 1930, the Board of Commis¬ 
sioners directed the paving of the alleys herein referred to, 
which order reads in part as follows: 

“Ordered: Notice having been given as provided by law 
for parties interested in the following proposed improve- 
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ments to appear before the Board of Commissioners of 
the District of Columbia on the 5th day of March, 1930, 
and present objections to said proposed works and the ob¬ 
jections thereto having been duly considered, it is hereby 
adjudged and ordered that all of said proposed works and 
improvements are necessary for the public health, safety 
and comfort, and their execution is hereby ordered, except 
the paving of alley in Square 2255 at an estimate cost of 
$5,000 respecting which judgment is hereby reserved:” 
(Here follows a copy of the notice the material portions of 
which are set forth above.) 

6. Defendants admit the averments of paragraph six of 
the bill of complaint. 

7. Defendants deny the averments of paragraph 7 of 
the bill of complaint, except in so far as the same are ad¬ 
mitted in paragraph 5 of this answer, and they aver the 

notice set forth in said paragraph 5 speaks for itself. 
13 8. Defendants deny that the said alleys were paved 

without notice to the complainant, and defendants 
denv further that tliev have unlawfully, illegally or im- 
properly, or without authority of law, assessed one-half of 
the cost of the respective alleys against the abutting proper¬ 
ties or that the amounts of said assessments were or are un¬ 
equal, disproportionate, unreasonable or unjust. They deny 
further that all lots abutting alley “A” were assessed at 
the rate of $1.493908 per running foot, and aver, on the 
contrary, that no assessments were levied against the prop¬ 
erty abutting allev lettered “A” located in the northern 
portion of said square; that assessments were levied 
against the lotabutting the part of alley lettered “A” 
located in the southern portion of the square, having a 
width of 5.83 at the rate of $0.493908 per running foot and 
against the lots abutting the part of said alley having a 
width of 4.83 feet at the rate of $0.409122 per running foot. 
Defendants admit that all lots abutting alley “B” were 
assessed at the rate of $1.27082 per running foot. They 
also admit that, all lots abutting the part of alley “C” 
having a width of 30 feet were assessed at the rate of 
$2.541662 per running foot and aver further that the lots 
abutting the part of said alley having a width of 17.19 
feet were assessed at the rate of $0.892982 per running 
foot. 
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9. Defendants admit the averments of paragraph nine of 
the bill of complaint. 

10. Defendants admit that plaintiff has received no 
greater benefit from the pavement of said alley “!A” than 
any other property owner in the said square but Aver that 
none of plaintiff’s lots were assessed for the pgving of 
said alley. Defendants deny plaintiff has received no 
greater benefits from the pavement of the said alltys “B” 
and “C" than any other property owner in pie said 

square. Defendants admit they have levied one-half 
11 of the entire cost of paving alley “B” aga|inst lots 
806, 805, 823, 824 and 26, and have made nb assess¬ 
ment against any other lots in the said square for the pav¬ 
ing of said allev “B”. Defendants denv said allev “B” 
is used by the owners of other lots in the said square to 
the same or greater extent than the said alley can be used 
by plaintiff. 

11. Defendants deny that all of the property owners in 
the said square received the same benefits by reason of the 
repavement of said alleys “A”, “B” and “C”; they fur¬ 
ther deny that the assessments are unequal or out of pro¬ 
portion to the benefits received, and on the contrary aver 
that the lots owned by the plaintiff have been benefited 
by the said improvements to the full extent of the respec¬ 
tive amounts assessed against the same; they admit that 
Jots 806, 805, 823, 824 and 26 have been assessed one-half 
of the cost of paving alley “B” and also a proportionate 
part of the cost of paving alley “C”, and that lot 805 has 
been assessed a proportionate part of the cost of paving 
allev “B”, but thev denv that lot 805 has been Assessed 
one-half of the cost of paving alley “B” or any part of 
the cost of paving allev “0”. Thev admit that nA corre- 
spending assessments have been levied against the prop¬ 
erty owners in said square whose lots do not abut said 
alleys and they aver that under the provisions of said Act 
approved August 7, 1894, defendants are authorized to levy 
assessments only against property abutting the alley paved, 
which said Act provides as follows: 

“One-half of the total cost of the assessment worlj herein 
provided for, including expenses of the assessment, shall 
be charged against and become a lien upon abutting prop- 
ertv, and an assessment therefor shall be levied pAo rata 
according to the linear frontage of said property.”. 
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Defendants 'deny that the property owners in said 
square, whose lots do not abut said alleys received 

15 as muchibenefit from said improvements as plaintiff. 
Defendants further deny that the assessments levied 

against plaintiff’s four (not five as erroneously stated in 
the bill of complaint) lots are discriminatory or amount to 
a faking of property without due process of law. 

Further answering the bill of complaint defendants aver 
that each of the said lots owned by plaintiff is improved 
by a brick dwelling facing upon Thirteenth Street, and lots 
806 and 807 are each further improved by a two-story brick 
building suitable for use as a garage fronting upon and 
abutting alley lettered “C”. Defendants further aver that 
plaintiff made no protest or objection to the paving of said 
alleys. 

Wherefore, having fullv answered defendants prav thev 
mav be dismissed hence with their reasonable costs. 

L. IT. R EIC11 ELD FR FE R, 

IT. S. CROSBY, 

JOHN C. GOTWALS, 
Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C. 

VERNON E. WEST, 

Principal Assistant , 

Corporation Counsel. D. C. 

District of Columbia, ,ss: 

We. Luther H. Reichelderfer, Herbert B. Crosby and 
John C. Gotwals, Commissioners of the District of Colum¬ 
bia, a municipal corporation, do solemnly swear that we 
have read and know the contents of the foregoing and an¬ 
nexed answer bv us subscribed and that the statements 

* 

therein made we verilv believe to be true. 

L. H. REICHELDERFER, 

H. S. CROSBY. 

JOHN C. GOTWALS, 
Commissioners of the District of Columbia. 

16 Subscribed and sworn to before me this 15th dav 
of Mav, 1931. 

[seal.] ADAM A. GIEBEL, 

1 Notary Public, D. C. 
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Motion to Strike Answer. 


Filed June 1, 1931, 


Comes now the complainant herein, and respectfully 
moves the Court to strike the answer filed herein by the 
defendants for the following reasons, more fully ^et out in 
the attached memorandum of points and authorities: 

1. Il affirmatively appears from the answer tliqt the de¬ 
fendants failed to comply with the provisions o! the Act 
of Congress of August 7, 1894: 28 Stat. 247, c. 232, relating 
to advertising and notice, in that they failed to designate 
the location of the alley to be paved (there beihg many 
alleys in said square): the nature of improvements and 
estimated cost thereof, and kind of material to be used in 
each alley. 

2. It affirmatively appears from the record that because 
of the relation of complainant’s property to other prop¬ 
er! v facing said allevs, and in the immediate vicinitv, the 
assessments against complainant’s property on tpe front 
foot basis are so arbitrary, discriminatory, unequal and 
inequitable as to render them void. 

3. It affirmatively appears from the answer that the rate 
of assessment levied is different for each allev and there- 
fore void and illegal. 

4. The answer contains no allegations of fact which con¬ 

stitute a good defense to the bill of complaint. 

17 5. For other reasons apparent upon the record and 

expected to be urged at the hearing hereof. 

GODFREY L. MUNTE^, 
Attorney for Complainant. 

Order Overruling Plaintiff ’s Motion to Strike Answer. 

Filed December 22, 1931. 1 


Upon consideration of the motion filed herein | by the 
plaintiff to strike the answer of the defendants, ai^d after 
argument by counsel, it is by the Court this 22nd| day of 
December, 1931, I 
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Ordered: That the said motion to strike the answer of 
the defendants be and the same hereby is overruled. 

ALFRED A. WHEAT, 

('hicf Just ire. 

Xo objections as to form. 

GODFREY L. MUXTER, 

Attorney for Plaintiff. 

Agreed Statement of Facts. 

Filed October 16, 1933. 


i 

It is stipulated by and between counsel for the respec¬ 
tive parties hereto that the following facts are to be taken 
as admitted in this case. 

The plaintiff, Marie C. Oarusi, is the owner of certain 
real estate known as lots 806, 807, 808 and 809 in Square 
281 in the Citv of Washington, District of Columbia: that 
said lots are located on the east side of 13th Street between 
M and X Streets, Xorthwest, as more fully appears 
18 from a photostatic copy of the official plat of the 
lots and alleys in said square annexed to the bill of 
complaint marked “Exhibit A”, but the letters on said 
“Exhibit A” designating the alleys and the notation on said 
“Exhibit A” respecting the rates of assessment per run¬ 
ning foot do not appear on said official plat. 

The defendants, Luther II. Reichelderfer. Herbert B. 
Crosby and John C. Gotwals, constituting the Board of 
Commissioners of the District of Columbia, levied special 
assessments against said lots for work done bv wav of 
paving certain alleys in said square 281, which said assess¬ 
ments were as follows: 

Against lot 806 for the paving of alley “B"—$197.13: 
and for the paving of alley “C”—$63.11, making a total of 


$260.24. 

Against lot 807—$54.32, 

Against lot 808—$57.29, 

Against lot 809—$56.55, all for the paving of alley “C’\ 
There are four principal alleys in said square which are 
connected and constitute one alley system. 

Alley designated “A” on said plat, located in the north¬ 
ern portion of said square commences at 13th Street and 
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runs in an easterly direction for a distance of 155.12 feet 
with a width of 5.83 feet into a 30 foot alley designated 
“C” on said plat. Alley designated “A” on s^id plat, 
located in the southern portion of said square, coijimences 
at 13th Street and runs in an easterly direction fqr a dis¬ 
tance of 155.12 feet with a width of 5.83 feet into! said 30 
foot allev, and said alley lettered “A” last referred to con- 
tinues east of said 30 foot alley for a distance of >49 feet, 
with a width of 4.83 feet. Alley lettered “B” ru|is from 
east to west across the entire square frcjm 12th 
19 Street to 13th and is 15 feet wide and intersects 
alley 4 ‘O'’ in the center. Alley lettered <4 (jW runs 
north and south and connects alleys 44 A” and 44 BV in the 
center of the square and has a width of 30 feet except at 
its extreme northern end where it extends for a distance 
of 10 feet with a width of 17.19 feet, as shown on said plat. 
The alley lettered 44 A” located in the northern portion of 
said square was not paved, but the alley lettered ]‘A” in 
the southern part of said square, the alley lettered 44 B” 
and the alley lettered 44 0” were paved by defendants. 

The Board of Commissioners of the District of jColum- 
bia, on February 17th, 18th, 28th and March 1, 19.‘^0, pub¬ 
lished in the Washington Times, a newspaper published in 
the City of Washington, a notice in agate type. A type¬ 
written copy of said notice was filed herein on Juije 29th, 
1931, marked 44 Exhibit B” and by stipulation heretofore 
filed was made a part of the bill of complaint. A\i exact 
copy of said notice as published in said newspaper appears 
in the order of the Commissioners dated March 12tl|i, 1930, 
hereafter referred to and made a part of this stipulation. 
It is also agreed that if the entire issue of the Washing¬ 
ton Times on anv of said dates is available it may intro- 
duced in evidence and considered bv the Court. 

ms 

A public hearing was held bv the Commissioners of the 
District on March 5th, 1930, in accordance with said notice, 
and on the 12th day of March 1930, the Board of Commis¬ 
sioners found that the paving of said alleys was necessary 
for the public health, safety and comfort, and directed the 
paving of the alleys above referred to by an order attached 
hereto marked “Exhibit No. 1” and made a part hereof. 

The plaintiff received no personal notice from the de¬ 
fendants either of their intention to pave the alleys }n said 
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square or of the hearing of March 5th, 1930. The 

20 defendants ordered the said paving of the said alleys 
on their own initiative and without the request or 

consent of the plaintiff or any of the other property owners 
in the said square. 

The work of paving said alleys commenced on the 18th 
day of July 1930, and was completed on the 30th day of 
July 1930. The part of said alley lettered “A” having a 
width of 5.83 feet was paved at a cost of $306.47; and the 
part of said alley having a width of 4.83 feet was paved at 
a cost of $84.15. Alley lettered 44 B” was paved at a cost 
of $1,577.03. The part of alley lettered “C” having a width 
of 30 feet was paved at a cost of $2,581.81, and the part of 
said alley having a width of 17.19 feet was paved at a cost 
of $66.42. The total cost of paving said alleys was $4,615.88. 

Plaintiff’s lots have the following frontages on the said 
alleys. 

Lot 806 runs parallel with alley 44 B” for a distance of 
155.12 feet and also abuts in the rear on alley 44 C” for a 
distance of 24.83 feet. 

Lot 807 abuts alley 44 C” in the rear for a distance of 
21.375 feet. 

Lot 808 abuts alley 44 C” in the rear for a distance of 
22.54 feet. 

Lot 809 abuts allev 44 C” in the rear 22.25 feet. 

All of plaintiff’s lots, and practically al of the lots in the 
said square abutting said alleys 44 B” and 44 C” are dis¬ 
similar in size and square foot area and also in frontage 
on said alleys as will more fully appear from said plat. 

After the completion of said work assessments for one- 
half of the cost thereof were levied against the lots abut- 
ting the part of alley lettered 4 4 A" lying in the southern por¬ 
tion of said square having a width of 5.83 feet at the 

21 rate of $0.493908 per running foot, and against the 
lots abutting the part of said alley having a width 

of 4.83 feet at the rate of $0.409122 per running foot. All 
lots abutting allev lettered 44 B” were assessed at the rate 
of $1.27082 per running foot. All lots abutting the part 
of allev lettered 44 0” having a width of 30 feet were as- 
sessed at the rate of $2.541662 per running foot and the 
lots abutting the part of said alley lettered 44 C” having 
a width of 17.19 feet were assessed at the rate of $0.892982 
per running foot. The cost of paving the said respective 
alleys in the said square was exactly the same per square 
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Notice having "been given as provided .by law for parties interested 
in the following proposed improvements: to appear 'before the Board of 
Commissioners of the District of Columbia on the fifth day of March, 

1930, and present objections to said proposed works and the objections 
thereto having been duly considered, it is hereby adjudged and ordered 
that all of said proposed works and improvements are necessary for the 
public health, safety and oomfort, and their execution is hereby ordered, 
except the paving of alley in Square 2255, at an estimated cost of $5,000, 
respecting which judgr.ent is hereby reserved! 
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C . iMISSION ERS. X). 0.. Washington. Feb- 
rila ^ r ^Tth. 1930. Notice i« hereby gixen 
inat The Comoners intend ><> make the 
vL U5nr improvements which are. 

in hmr judgment, necessary for The puhiu* 
fieaitn. safety and comfort. 
lor one-half of the cost of the same wiii i*e 
xnade as provided tn puhi:« Ad No l7i 
approved August 7th 1894 AH persons 
interested in the proposed work are noti- 
Uea fnar the. Commissioners wii! give a 
mthljc hearing at the District Building on 
Wednesday. March .5th. 1930. a r io o’clock 
A. - f .. in the Board Room of the said 
vommipsioners. to any .Tj-d all person* who 
“ Ja * v desire to object Thereto Northwest 
v.ect! 0 n r Liv cement curb and gutter; On 
boih sides o> V Street from Ij-t Street w**t 
VI <Ni8t at an estimated cost 

■ f,> assessed agamst all piop- 
abutting the sa:«l work. On both sides 
.» IP** ^ tree{ between North Cannot 
f./w* 5tre«r s at an estimated coat of 
** tHMI. to assessed against all ptoi>- 
eriyaburtjng the saio work. On both * des 
t'bchd Street between Georgia Avenue 
«!Jrwi * ,h Street a*. m> estimat'd cost of 
a*o.lM>«». to be assessed against all property 
ahuTjing the smd work On both sides of 
Columbia Road between Sherman and 
«o?£5x a /venues at an estimated cost of 
1 o be agiiinflf a*i property 

abutting the said work On both aide* of 
Harvard Street between' 11th Street, and 
Avenue at an estimated cost of 
5-.800. to be assessed against all prop¬ 
erty abutting the said* work. On both 
Rides of Newton Place between Georgia and 
>ew Hampshire Avenues at an estimated 
cost of $] .600. to be aSaev-ed against all 
property abutting the *ud work. On both 
Bides of Longfellow Street between 5th and 
Idrh Streets at an egnmatrd cost of 511 - 
600.' to lie assess**! against all .property 
abutting the said work On both snles of 
But tern ut Street, between Georgia Avenue 
and Piney Branch Road at an estimated • 
cost of $2 90O to be assessed against all 
property abutting the said work On both 
sides of Cedar Street her ween Piney Branch 

I>oad and Blair Road nt an estimated cost 
of S’> 4 no ■ 


j rrty aouTTtPC The Fd’‘l wmk. on troth 
! sides of S Slte r l MaRsachuseftii 

i Avenue and 73td Street ;*r an estimated 
1 cost of 51 rut) to t>e •v«k*v'(* against all , 
| properly abutting m»* said work On Iniih ; 
| sides of Oils Place !>e> ww-n Georgia A \ e- ' 
j one and New Hamt'*fnre •Im'iiih* at an 
estimated cost of 51 •inn. t<> t*. t H>ess* v d 
I against all properly abutting the sanl 
j work On b<uh side- «v lkih Si reel i**» 

J tween Tiger pr»dse •'•'*d xconedv Si reel at i 
i an estimated com of «>I7 otto to l*» as- 
| sensed agaiust ail property abutting the 
! *atd work On both sides o! ’ i inran 
| Mill Road between . 70 ! h >u«*.n Bridge and 
. Tilden St reel at an estimated «-ost of 

1 $7,000 in l»e assesse.i a^amai all property 

abutting the sat.l worK l.av cement side- 
w,.ik 1 On »h»* south side of Allison Street 
be! ween 5 7 1 1* *1 reel and Arg\i t . Terrace, 
where n>i walk cm*** at .01 esn meted 
» cost of SM3.'> to h«' assessed against all 

. lots in Square '.Vi Id abutting ih? said 
j work. On the north of Dorseti I'lace- 

1 between \Ae.j%cr and '»a>en.i 1‘latrs, al an 
estimated cost of S!o»k to t*e awrsM'd 
against all lots in < uti.i.-e l|4',2 abutting 
the said w-ork. 0*1 the south side of Con- 
cord Avenue between Pih Street and 

Georgia Avenue and on »he north si<Vs of 
j Nicholson Street and ConctMd Avenue be¬ 
tween Sth Street anil GcorgiH Avenue, all 
i at an estimated cost of Vi.xjlll to he as- 
4esse*| agatnsi alt property abutting the 
said w*>rk. On the south side of KUngle 
St’cet and Hawthorne f*la<-e abutting lots 
*24 . NV7 and TR?« Square 1437. at au e*M- 
• niaied *-o»t of $3«5 to be assessed against 
all bo* m Square 3437 abutting the naid 
i work. On The north aide of Aapen Street 
I between f>ih Street an«l Georgia Avenue at 
an estimated cost of S.HJf*. to be assessed 
against all Jots in Square abutting 

the sard work. On the south side of Sben- 
dan Street between 3rd and 4tli Street*. 

I w here no walk exists, at an estimated cost 
of $S5. to be asiesacd against all led* in 
Square 3*!S7 abutting rhe said work. On 
j the east for northt side of Potomac Ave- 
i ntie between Galena Place and Csrhedral 
| Avenue at an estimated cost of $950. to 


Florida Avenue at an estimated cost of 
$1 G’/^n to be assessed against all lots in 


Square 771 *bu*;:ng the said work. On 


both Sides of 11th Street between O and V 
Streets at an estimated cost of SIS 300 
to b« assessed against all Jots in Squares 
304 305 306 307. 308 309 310. 311, 

312' 332 333. north of 334 334. 335. 33«. 
north of 337 337 *:tn 338 abuittnc the 

aaid work 6n both sides of Jlrh Street 
between ' W Siren and Florida Avenue at 
an estimated coat of S3 430. to be assessed 
against 'alt lots ;n Squares 302 and 330 
abutting the *a;d work On both «udes of 
Sth ^treei between R and S Streets al an 
estimated cost of If3.330 to be assessed 
against *M lots in Squares 394 and 4JM 
abutting the said work On the west side 
of Sth Street between S and T Streets at 
an estimated cost of $1,000 to be as¬ 
sessed against all lot* in Square 394 a nut¬ 
ting the said work On t»«*th sides of Sth 
St-eet between T Street and Florida Ave¬ 
nue at an estimated • o»t of $7 770 in !** 
assessed acairisf all loi* in Squares 393 and 
4 16 abutting the said work Pave the un¬ 
paved tree space on cast Bide of Georvta 
Avenue between Emerson and Farrigut 
Streets nt an estimated cost of $300 to 
he assessed against all property abut ling 
the said work Pave alleys with con 
Crete' On paved aliev in Square 2/01 at 

an estimated cost of $805 1 npaved r*or- 

tion of east and west alley in Square 7004 
. Umont and Park Road* at an estimated 
Cost of $600. Aliev in Square 1935 at an 
estimated cost of $1,700 > Davis Edmunds 
36th Place and Wisconsin Avenue). Un¬ 
paved alley to Square 3319 at an estimated 
cost of $2,755. Alleys to Square 3339 at 
an estimated co»t of $4 620. Aliev in 
Square 3148 t Farragut Gallatin 7th 
Street and 7th Placet at an estimated cost 
of $1,500 West north and south alley 
in Square 3263 • Marietta. Nicholson 4th 

arid 5th* at an estimated cost of $1,130 
Alley in Square 2954 < Floral. Geranium 

12th and 1.1th* •» sn estimated cost of 
SI 800. Alley* in Square 2023 at an esti¬ 
mated coat of $3 720. Alley in Square 

AAtfen of CR r. ASl 


against all property abiiMtng the said wlmk. , 
O ri both sides of Riggs Road between Blair j 
Road and Eastern Avenue, at an estimated ] 
co*t of $J 0.000. to l>e assessed aga:u?t all | 
property abutting the said work. Lav) 
cement sidewalk: On the south side o!f B f 
Street from lt5th Street westward to !lhe ! 
existing walk, at an estimated c<»st M 
$ 1 40 to *»e asricsscd against all ti»is| 'fi j 
Square 1069 abu’ting the said work. | On 
the east side of 18th Street fr<*tn Keariwy 
Street northward to the alley Tietween Ukw- 
rctice and Monroe, at an estimated cost of 
SRKtJ to be assessed acaifist all Tots in 
Squares 4705 and 4704 abutting the said 
«wor k On the east side of Biadcnsblirg 
Road between Benmng Road and I |8i *\ 
Street wttere no walk exists, at an esti¬ 
mated cost of 53 150 to be hssc?|v •• 
against all properly abutting fiie .^aid 
work On the east aide of 16th Street 
from Newton Street northward to |tiie 
alley al an estimated cost of $700.' to j be 
assessed against all lots in Square 4*49 
abutting the said work On the Mouth 
side of Kearney Street L>et ween 9th Street : 
ami )«Mh Street at an estimated «*o«n J nt 
$1 I5*>. to T>e aiow-SHCd aga'm*l ai! 'ots* :n 
Square 3*33 abutting the mod work. On 
the west Hide of Bladensburg Road ftoni 
Megs Place to Mi Otivel Ro/«d at an 
r*t:ma*ed cost Of 51 370 to In* 
against all property abutting The said 
woik On the south aide »*f gutney Suieet 
from 22nd Street west tt» the alley, abut 
unc lot 49 Square 4277 *t *n es»ima|ie«i 
cost of $275. to be assessed against all 
lot* in Square 4227 abutting *anl wolrk 
On the cast aide of Division Avenue be¬ 
tween Blame Street and the right-of-way of 
the Chesapeake Boacb Railway Conipalny 
at an estimated cost of $4 125 to he as¬ 
sessed against ali lots in Squares 5240 
5239 5238 5235 5233 5271 3220 and 

north of 5220 abutting the eaid wofk 
Pave alleys with concrete: Aliev* !jn 

Square 4072 at an estimated coal of $p.- 


•T A* 


36S Alleys in Square 
mated cost of $2.18 ’ 
3566 (T.mM. V. 3rd 


4 136 at an e^ti- 
AlleyR in Square 
.ind 4 th > al mm 



^ On both sii lea 
of J f^ern Street between <Jeorgin and Alaska 
Avenue* at an estimafeo cost of $ 4 . 500 . to 
b$. assessed against all properly abutting 
tbcVaid work. On boih nude* of Emerson 
Street between 14th Street and Ptney 
Branch Road at art estimated m»t of $1.- 
jjO(> to he asses c ed against ait t moperfy 
abutting the said wor* On both e’des 
of Arkansas Avenue between Emerson , 
Street arid DelafteM Place at an estimated 
cost of $S 00 . ’o he a.'sessed against all 
pro pert v abutfuitt the said work On both 
sides, of A-kao*«as Avenue between 13th 
and Decatur Streets a* an estimated cost » 
cf $3hO to be assessied agamst all prop- 
ertv abutting the said work. On both side* 
Of Blagden Avenue between 16 th Stieet 

and Rork Ore»k Park at m estimated oral . 
o* $io 500 to be asse^^ed against *11 prop- j 
e'ty abutttnc the said wor« On both s'des j 
of 'Sth Street between Shepherd and Up- • 

I shur Street* at ait estimated cost of 
| in lie as«es>ed against all pro|»crty abut¬ 

ting the >aid wo^k. On both tide* of Nc«- 
,oii Street teivo^rn l»Sth and 18 th Streets 
.it an e’-'tmatcii • ■ost of $ 3 , 500 . to r>e a* - 
•v-s^cd against *Ul pjoperty abutting the 

..a.q wot k On both sides of Broad Branch. 
, p c „H weer; R* t rerthtvjve SfCCt and "ext¬ 
ern Avenue an estimated <.*»st of §1 .** 06 . 
to be against ail i»rt»perf> abut¬ 
ting the -oid »i>: k On tH»Jh side* of 

(Jncsada Sti*-et Iwtween ItruSil Branch Hoad 
nod We«tern Avenue at an estimated cost 
of $ 4 , 100 . to h*- av»ej.ned against. all prop¬ 
erty abutting tlw: said work On both 
sides of Moinswui Street teis^n Nevada 
Avenue *.»d Connecticut Avenue at an 
estimated ix»s: of s;{ . 500 . t«» lv a ske**ed 

against all property abutting the said work. 
On both snlcs of 39 ih Street between Joce¬ 
lyn and NorthantfMon Streets at aft ».-ti- 
j mated *-o»t of S 5 . 50 O. to be aeM'-.-^ed against 
j alf l»roj*eriy abutting the said work On 
both side* of Kettscnijeit Street between VViR- 
consm Avenue atut River Koad at an esti¬ 
mated cost »*r SI tUH>, tn be assessed 
against all prr»t*eriy atmlting the said work. 
On bot h sides «»f <Juct*ec Street t»et\veen 
34 tb and 35 tn Streets at an esiitnat-d <«*el 
* of >1 5 oo to l*e assessed axainel alt ptpo- 
i r r ty abutting tbe saw} work t »t> both -i»;es 
; of legation Siteet let»>oi 39 th Street and 
! Belt Roh<! at an estimated • nM of '# 900 . 

‘ to be a>ve^e<l aXH.mil ail ptnrv-riy chut- 

i line > h *" «Hld WOl k • On nt vt I h 

j Stieet r«er ween ,M ;«*».«.-hu-efts Avenue ;-.r-d 
I Ca !j fo-n.a. Street at ;«c esiima’ed n,«i nf 
) si itiMi to tw; asHc-.se.? against A il prop* 


abutttnr the said work. On the north 
side of Cathedral Avenue between Con¬ 
necticut Avenue and 28th Street .where 
no walk exiatsi at an estimated cost of 
St22 to be assessed against till property 
abutting the Raid work On the east * de 
of Arkansas Avenue from liuchsnan Siteet 
northward lo the Alley < abutting !.»l 30. 

Square 2814) at an estimated cost of 
$200. t«» l>e assessed against all tots m 
Square 2814 abutting ’be said work. On 
the north *nde of Van Ness Street letsien 
Keno Road and 3?t‘h Street, where to 
walk exists, at an estimated «-ost o| J,T!0. 
to Iks assesscil aeamst ail lot* Square 
I8f)« abutting the said work. On the 
north side of Legation Street between 
Chevy Chase Parkway and Connecticut 
A\cnue. where no walk exists af an esti¬ 
mated cost of $140 to t'le ass.-ssed against 
si] lot* in Square 180f> abutting the said 
work. On the west side of Kt a Street be¬ 
tween Marietta Phu-e and Con-onl Avenue 
at an estimated eost of S3ou to he as. 
sessed againsi all lnt& in Square 2080 abut 
ting ’he said work. On the west side, o < 
8»h St reel between Peabody and 0'ta< k.-n 
b<»s Street* it an estimated rnm «*f SStJO 
to be assessed against all lots tn Square 
2084 abutting the said work. On the 
west side of 7th Street between Nteti Uso-i 
*nd Oglethorpe Streets, where no walk 
exist*, at an e*iimated cost or $.V>o. to he 
assessed agatn*t ait lots in Square 5157 
abutting »he said wor* On the oj«j;r side 
of 7th Street between Oglethorpe Street 
and Oneida Place at an esrjniateit <«»at <if 
$2 in. In he *t»flesse«t ag.un.st all !ois tn 
Square 320?! abutitnr the *.«id work. On 
the south side of Oglethorpe Street t>e- 
tweeti Oth and 8th Sit rets where no walk 
exists, at an estimated cost of $050. t.» t** 
assessed against all lots tn Squares 3157 
ami 32o3 abutitnr the said work. On the 
south side of Nicholson Street VvMwecn t’th 
and Sth Streets, where no walk exists, at 
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Street eastward t<* the north and south 
alley at an estimated cost of StJOO. Wp»t 
n'orth and south alley and the east and 
west alley in Square *^732 at an estimated 
co4t of $3.050. Alleys In Square 2061 at 
ib estimated coal of $4 240. Alley tn 

Square 2255 at an estimated cost of $5,000 
Aliev in Square J15 at an estimated cost 
of $1,475 Alley tn Square 277 at an 

estimated cn*t of $1,850 Alley in Suuare 
335 at an estimated q-ost of $1,700. Alley 
in 8qnare 3I»7 at an estimated co»t of 

$1,700. Alley in Square 5‘!7 at an esti¬ 
mated er»*i of $1 *>35. Alley in Sonar* 
208 at an estimated cost of $3,130, Alley 
m! Square 236 at an estimated cost ♦»’{ 

Si 660 . Alley in Square 374 at an esti¬ 
mated coat of $5 950. Alley m Square 78 
at an estimated eoM of $2,500. Aliev in 
Square 106 at an estimate*! cost of. $2 965 


Aliev in Square 
of $470 Al»ev 
mated cost of $ 
/at: an estimated 


an estimated 




against all lof» in Squaree 3156 and 3204 
abutting the said work. On both **«!*•* 
of 13th Street lw'twet*n 1! and V Streets at 
an estimated ce*st «»f $2 070 tn t*e .issi*HSc<i 
against all lots ip Squares 736 ami 773 
abutting the said work. On the east, side 
of 17th Street Ih»I ween S and X Str« > ets nt 
an estimated cost of $].H3o, to be assessed 
agatn-t all Iota m Square 306 abutting 
the said work On noth sides of j7ih 

Street between T and V Street* St ac #v.ti- 
mated cost of S5.37** to he assessed against 
all lots tn Sqnarse 773 2?t. 304 and 305 
abiiMing the ..aid work On the u»*t ssde 
3^(L l?th Street between \V Street s- 1 


e 8qiiijre 281 >nt an estimated i o<T of $7 - ; 

1 n 430 j "Al'ey in Squa-e 29<> at an estiqi.ited i 
j| cosp^of $2 974 Aliev in Square 337 at [ 
an estimated cost of $885 Alley rn Square • 

' 372 at an estimated cost of $765 Alley 
tn ! Square 3JiS at an estimated cost *»f 
$989 Alley m Square 35*9 at an esit 
mated cost of $1,450 Alley tn Square f 
450 at an estimated c«>st. of $350 Alley 1 
m i Square 623 an estimated cost of 1 
$4 7 10 Alley m Square 1269 at an om*- 
nmted cost of $1,550 Northeast Section: 
l.av cement curb and cutter On both 
sides of Newton Stieet between 12th and 
l Sth Streets at an estimated cost of $8.- 
1 ?!»* to tv assessed against all pronerty 
abutting the said .work. On both sides of 
17th Street between Rhode Island Avenue 
. and Newton Street at an estimated co-t of 
$6 500. to be assessed Against all proper!v 
abutting the said work. On ho.h side* 
of 70th Street Murfii Rhode Island Avc- j 
nue and l.awrem-* Street at an estimated 
1 cost of $2 600 to be assessed against all 
r»r«*|*ertv abutting, the said work On both 
sujei of 22nd Street between Rhode IsJaed 
Avr'nu* and 31 on r*»e Street a* esti¬ 

mated com of $7 600 to be asseyied ag*«m*t 
aM propertv abui’mg the *a»d work, ^in 

j both sides of Mills Avenue between Rhode 

! iiHhd Avenue and 24 th Strcet. *t • 

mated cost nf $4 200 fO_b® aSMWd 


•7> «•. .i S7 M an rstiiiimbt evat «.t 
54.730 Alley tu Square south of 4338 
at an estimated cost «>f $1 3«2 l Alley io 
Square 3554 at »o estimated c|i»*t of $4 .- 
475. AUev in Square 3356 ^»t an r«n- 

niate»! cost **f $3 435 Alley ! in Square 
786 at an estimated cost of $3 7l9t». SouJti- 
eaat Section’ Lav cement curt» ami *ut 
ter; On ln*th side* «»f Livingston Roatl 
between Nichols Avenue ami tjhe I)t*uict 
Line at an estimated cost of $14,000. tn 
be a»*e*Red against all properly abutting 
the said work I.ay cement sidewalk. On 
the south side of C Street {front ]7fh 
Street westward to the existing sidewalk 
at an estimated cost nf $205 I to t*e as¬ 
sessed against all lot* in Square 1089 abut¬ 
ting the said work Ott the snijnh side of 
Savannah Street between 10th and llih 
Place*; abutting lots 803. M 5|5. and 56. 
Square 5938. at an estimated coit of $187. 
to be assessed against all lots tn Squa-e 
... q.Mir- Ui , - n;i * abutting the said work On the 
ct it-t' '/^ i itiv Street l»ej w<Min Ra'.eigti 

ii? U «n*l Portland Street wheTe no walk 

o J. ,1a*' «l an estimated cost «>f to be 

i-Jj 1 ‘ i -issessed against all lots in Square 5952 
\ l u’u . n C . 1 ^butting the said work. On i he smith 

i t "I B Street between ]Hih land 19ih 


142 at an estimate.) 
•n Square 222 at an 
740 Alley iti Square 
cost of $3,075 //Alb 


cost 

ewtt- 

2* l 


RfHK. wm ji i|f* Roiirn 

mi!«‘ o| B Street between lHih and % 19ih I 
Streets at an estimated <<»*t nfj $869. to 
be as»e>s./o against ah mt^ tn SCjpare it*, 
abutting *lie *:«*«] w.it k On the ^.outh side 
nf W Street between 13* It and ('better 
Street*, at an estimated <-«.st o?| $16tl :*• 

be assessed n?wm»l alt lots in 'njpare 5797 
abutting : he said work On the porth *'d»* 
of Vmi Sire.-i beiw*‘> rt I (• 1 1» 8|t ree’. jml 

FVmfall Avenue, where no walk 'exist* at 
on esiimated cost of $770 to oe asses^~l 
against ail lots in Squat e fnti.i anu!i»ng 
the said wot h. On the north si*}e of Ain 
ha nut Avenue lv*lweeii 31 *t ;i|n.l IP m 4 . 
Street* at an estimated cost of $845. to t*- 
assessed against a!| lots in Square 5653 
abutting the said v.ork P.»ve a!|levs with 
concrete: Alleys n Square 5577 at an 

estimated cost of S3.540. Ten-fimt allers 
in Square 1046 iK Ives. 13th Joe Msii! 
St sn est imated cod «*f $1 875.] Aliev in 
Square S 4 « an estimated cod <»f $3.- 

275. Aliev m Square 732 at *m e*’tmaie«i 
cost of $7 306. Aller in Square 822 at 
nr estimated cost or $71 n. Southwest 
Seclmn Pave alleys with concreie Alley 
tn Square 466 nt an estimated cost r.f 
$5i»60 Aliev in Square 377 at estt- 
niaied cost of $! 750. Alley m Son re 
494 «t an estimated »-o«t of $670 Alley 


against all pr<»i»erfv shutting the *ata wot k. , in g QU are 5«»3 at an estimated I .-ost 

0;, Mh sides of 24th Street between ?2 750 PROCTOR!. POUCHER+Y. SID- 
Doiigla* Street ami Mills Avenue, at ani NEV F. TALIAFERRO. W. p jLADl’E 
cslttyaied «mst of $2,000. to be a$»esi*ed| (; nn ,mi«;f;ionerK D C I 
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foot and the cost of paving alleys “B” and “C” Kvas no 
greater per square foot than the cost of paving aljley let¬ 
tered “A”. | 

Each of said lots owned by plaintiff is improved by a 
brick dwelling facing upon 13th Street, and lots s|06 and 
807 are each further improved on the rear by a twb story 
brick building suitable for use as a garage or stable front- 
ting upon or abutting alley lettered “C’\ All qf said 
buildings were erected prior to the year 1875. 

The said alleys, prior to the paving for which the Assess¬ 
ments here complained of were levied, were pavefl with 
cobble stone: said cobble stone pavement was laic] prior 
to the year 1898, and required replacement in the discre¬ 
tion of the Commissioners. 


It is further agreed that the plaintiff, if called as|a wit¬ 
ness, will testify that as far as she was concerned the 
cobble stone paving of the alleys in said square was satis¬ 
factory to her and that it was sufficient for the uses to 
which the property was being utilized; that she leases all 
of said properties to tenants; that the building on the 13th 
Street front of lot 806 is used as a rooming house; tljat the 
building on the 13th Street front of lot 807 is used as a 
beauty shop and rooming house, and the buildings on lots 
808 and 809 are used as residences; that she was a 
‘22 subscriber and reader of the Washington Times at 
the time of the publication of the said notices but 
she never saw nor read the advertisement hereinbefore set 
out. 

GODFREY L. MUNTER, 


Attorney for Plaintiff, ! 
WILLIAM W. BRIDE, ' | 

Corporation Counsel, D. C., ! 
VERNON E. WEST, ! 

Principal Assistant Corporation Counsel, 

Attorneys for Defendants. 

(Here follows photolithographed page 23.) 

24 Memo rand inn of Court. j 

Filed October 21, 1933. 

# * * # * * * j 

While as a matter of law I do not think that I slui\ con¬ 

cluded by the former ruling on the demurrer, yet as the 
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facts presented before me raise almost the identical points 
decided by the demurrer, I feel that the principle of stare 
decisis applies, and I therefore follow the ruling before 
made in this Case, and think that the bill should be dis¬ 
missed. 

BAILEY, J. 

Final Decree Dismissing Bill. 

Filed June 19, 1934. 

This cause coming on to be heard on the bill of complaint, 
the answer of the defendants thereto, the stipulation of 
the parties filed herein and the evidence adduced, it is by 
the Court this 19th day of June, 1934, 

Adjudged, ordered and decreed that the bill of complaint 
be and the same hereby is dismissed. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree plaintiff, through her counsel 
in open court noted an appeal to the Court of Appeals of 
the District of Columbia and the penalty of the undertaking 
for costs on appeal is hereby fixed at One Hundred Dol¬ 
lars, or in lieu thereof a cash deposit of Fiftv Dollars. 

! JENNINGS BAILEY, 

Justice. 


25 Assignment of Errors. 

Filed June 25, 1934. 

Conies now Marie C. Carusi, appellant herein, and for 
assignments of error states that the Court below erred as 
follows: 


1. In overruling her motion to strike the answer filed 
by the appellees. 

2. In holding that the principle of stare decisis is ap¬ 
plicable, aigl that the action of the trial court should follow 
the action taken by the justice who overruled the motion to 
strike the answer, without considering tlie evidence. 

3. In dismissing the bill of complaint. 

4. In holding that the plaintiff was not entitled to the 
relief prayed for in the bill of complaint. 
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5. In not ordering the cancellation of the assessments 
illegally assessed bv the appellees. | 

GODFREY L. MUNTER, 
Attorney for Marie C. Ourusi. 

Service of copy of the aforegoing assignment of] errors 
acknowledged this 23 day of June, 1934. 

VERNON E. WEST], 

Attorney for Commissioners of tlif 

District of Coluinbia. 

Stipulation. 


Filed June 25, 1934. 


t 


i 


It is hereby stipulated and agreed between counsel for 
tlie respective parties that all exhibits introduced in evi¬ 
dence in the trial of the above captioned case may be ex¬ 
hibited in original form to the Court of Appeals at the 
hearing of the appeal. 

26 ' GODFREY L. MUNTER, 

Attorney for Marie C. Calrusi, 
VERNON E. WEST, 

Attorney for Commissioners of the 

District of Columbia 

Memorandum . 

June 28, 1934.—Undertaking on appeal for $100.00 ap¬ 
proved and filed. 

Designation of Record . 

Filed June 26. 1934. 


The Clerk will please prepare a transcript of record on 
appeal, and will include therein the following: 

1. The bill of complaint, with exhibit. 

2. The answer to original bill of complaint. 

3. Plaintiff’s motion to strike the answer. 

4. Order overruling plaintiff’s motion to strike answer. 

5. The agreed statement of facts. 

6. Memorandum of Mr. Justice Bailev dated October 21, 

1933. " ! 

7. Final decree dismissing bill of June 19, 1934. 
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8. Stipulation as to examination of original exhibits by 
Court of Appeals. 

9. The Assignment of Errors. 

10. This Designation of Record. 

GODFREY L. MUNTER, 
Attorney for Marie C. Cam si. 

27 Service of copy of the aforegoing designation of 
record acknowledged this 26th dav of June, 1934. 

E. BARRETT PRETTYMAN, 

W. H. W.. 

VERNON E. WEST, 

W. H. W., 

Attorneys for Commissioners of 

the District of Columbia. 

28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 52805 in Equity, wherein Marie C. 
Carusi is Plaintiff and Luther H. Reicheklerfer, et al., Com¬ 
missioners of the District of Columbia, are Defendants, 
as the same remains upon the files and of record in 
said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of August, 1934. 

fSeal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6297. Marie C. Carusi, appellant, vs. Luther H. Reichel- 
derfer, Herbert B. Crosby, and John C. Gotwals, Constitut¬ 
ing the Honorable Board of Commissioners of the District 
of Columbia.. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Sep. 4, 1934. Henry W. Hodges, 
Clerk. 
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No. 6297 


MARIE C. CARUSI, APPELLANT, 

vs . 

MELVIN C. HAZEN, GEORGE E. ALLEN), AND 
DANIEL I. SULTAN, CONSTITUTING THE 
HONORABLE BOARD OF COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT 


I. Statement of the Case 

This appeal is before the court on a final judgment 
of the Supreme Court of the District of Columbia, dis¬ 
missing appellant’s bill in equity to cancel certain as¬ 
sessments levied by the appebees against appellant’s 
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property, to cover part of the alleged cost of paving 
certain allevs. The case involves the validitv of such 
assessments under the Act of Congress of August 7, 
1894, 28 St at. *247, c. 232, and the proceedings there¬ 
under. The act reads in part as follows: 


‘‘The Commissioners of the District of Co¬ 
lumbia are authorized and empowered, when¬ 
ever in their judgment the public health, safety 
or comfort require it, or whenever application 
shall be made therefor, accompanied by a de¬ 
posit equal to one-half the estimated cost of the 
work, to improve and repair alleys and side¬ 
walks, and to construct sewers and sidewalks 
in the District of Columbia of such form and 
materials as they may determine, and to pay the 
total cost of such work from appropriations 
for assessment and permit work. 


“Said Commissioners shall give notice bv 
advertisement, twice a week for two weeks in 
some newspaper published in the city of Wash¬ 
ington, of any assessment work proposed to be 
done by them under this section, designating 
the location and the kind of work to be done, 
specifying the kind of materials to be used, the 
estimated cost of the improvement, and fixing 
a time and place when and where property 
owners to be assessed can appear and present 
objections thereto, and for hearing thereof. 
One-half of the total cost of the assessment 
work herein provided for, including the expenses 
of the assessment, shall be charged against and 
become a lien upon abutting property, and an 
assessment therefor shall be levied pro rata ac¬ 
cording to the linear frontage of said property.” 






I 


D | 

II. Proceedings Below 

i 

The proceedings below were instituted by the appel¬ 
lant, the owner of Lots 806, 807, 808 and 809 in Square 
281, in the city of Washington, District of Columbia, 
to cancel an assessment against her said lots amount¬ 
ing to $428.40, on the ground that the appellee^;, con¬ 
stituting the Board of Commissioners of the District 
of Columbia, had not complied with the statute above 
referred to and that the assessment was arbitrary, 
unequal, discriminatory and void under the particular 
circumstances of this case (R. 3). { 

A plat of Square 281 was attached to the bill showing 
the size, shape, and location of the appellant’s lpts in 
relation to other lots in the same square and also 
showing the directions, extents and sizes of the various 
alleys paved by the appellees (see photolithograph be¬ 
tween pages 6 and 7 of the Record). 

To the bill of complaint the respondents filqd an 
answer admitting in substance the factual allegations 
but denying the irregularity and nullity of the assess¬ 
ment (R. 7, 8, 9, 10, 11, 12). j 

Appellant filed a motion to strike the answer, Udiich 
was overruled by the court (R. 13, 14). The case jwent 
to issue and came on for trial on the merits iiji the 
usual course. The facts were stipulated and submitted 
to the trial justice, together with the original exhibits 
(R. 4). 

The court, after consideration of all the evidence 
and exhibits, entered the following memorandum: 

I 

‘ 4 While as a matter of law I do not think that 
I am concluded by the former ruling om the 
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demurrer, yet as the facts presented before me 
raise almost the identical points decided by the 
demurrer, I feel that the principle of stare 
decisis applies, and I therefore follow the ruling 
before made in this case, and think that the bill 
should be dismissed.’’ 

Subsequently a final decree, dismissing the bill, was 
entered (R. 18) and this appeal followed. 

It is stipulated that the original notice of publica¬ 
tion may be exhibited to your honors (R. 19). 

III. The Assignment of Errors 

The assignment of errors, while five in number, can 
best be considered under three main headings: 

1. The trial justice erred in holding after the 
trial that the principle of stare decisis is appli¬ 
cable and that his action must follow that of the 
justice overruling the motion to strike the 
answer. 

2. The statute governing assessments for 
alley-paving requires publication of previous 
notice in some newspaper. It is respectfully 
contended that in this particular instance the 
notice of publication was void and of no effect 
because it was published in such small print, in 
such obscure, unintelligible, disarranged, un¬ 
edited and incoherent manner that no one could 
be expected to read it. Furthermore, the neces¬ 
sary statutory requirements were not complied 
with, in that the notice did not state which alley, 
or alleys, were to be paved, what kind of work 




i 

I 

was to be done in each alley, and what the ap¬ 
proximate cost of paving each alley was t<j) be. 

i 

! 

3. Irrespective of the deficiency of the notice 
the assessments are arbitrary, unequal, discrimi¬ 
natory, and void in law and are levied in viola¬ 
tion of the provisions of the Constitution pf the 
United States. 1 

IV. The Argument 

1. The Doctrine of Stare Decisis Is Not 

As is apparent from the memorandum opinion <|>f the 
trial justice, the court below dismissed the bill because 
it held that the doctrine of stare decisis was applicable 
and that, because another justice had overruled a 
motion to strike the answer, the trial court would 
have to follow the same course (R. 17). 

This doctrine has no applicability under the present 
circumstances for two reasons: 

l 

(a) In the first place we respectfully submit!that 
an order of an inferior court, overruling a motion to 
strike an answer has very little weight, if any, upon 
a final hearing on the merits, and such an order does 
not establish any particular precedent. In order to 
constitute a precedent, and for the doctrine of &tare 
decisis to apply, there should be a well established 
practice and the point must have been finally setjtled. 
If the precedent relied on existed only a very s|iort 
time and no rights had been acquired under it, jsuch 
precedent should be given very little weight and the 
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trial court should not follow it unless it is convinced 
upon a final hearing that the former ruling was cor¬ 
rect. As was said in Calhoun Gold Mining Company 
vs. Ajax Gold Mining Company , 27 Colo. 11: 

4 ‘The doctrine of stare decisis is based upon the 
assumption that the rules of law to which this 
doctrine applies have previously been deter¬ 
mined by a court having final jurisdiction of the 
questions involved. For this reason, where the 
decision of a tribunal is subject to review by 
one having superior authority over it, for that 
purpose, or the question determined may be 
passed upon by such tribunal in another case, 
the doctrine of stare decisis does not apply 
with full force until the same questions have 
been determined bv the court of last resort. 

Then, too, tliq responsibility for the correctness of the 
final decision rests upon the trial court and not upon 
the decision of a justice who decided some inter¬ 
mediate proposition of the case. 

Under our present system of procedure in the Su¬ 
preme Court of the District of Columbia, it is not 
unusual that any of the nine justices of the District 
Supreme Court might pass upon different phases of 
pleading before the case comes on for trial before 
another judge. The final responsibility rests with 
the trial justice and if he entertains his own views 
on any particular point, different from those of any of 
the other justices who have passed on such matters 
before him, he is entitled to disagree with all other 
justices and decide the case in accordance with his own 
views. It is well known that on the hearing of motions, 



such full and complete opportunity is not gjiven to 
counsel or the courts to consider every element of the 
case. No evidence is considered on such hearings and 
counsel and the court are usually confronted with the 
necessity of disposing of the motions within 15 to 30 
minutes, and frequently there are a large nurpber of 
motions to be disposed of, and attorneys to be heard, 
and we respectfully submit that any order mad<^ under 
such circumstances on a preliminary hearing Ishould 
not constitute a precedent, and that it mighjt very 
properly be disregarded by the subsequent trial 
justice. 

If any other rule is to be followed, it might Well be 
that counsel in all cases might refrain from filihg mo¬ 
tions and demurrers, for the constant fear that the 
trial justice would be precluded from disagreeing with 
the justice who disposed of the interlocutory motion. 

This court in Marks vs. Frigidaire Sales Cofrp., 60 
App. D. C. 359, laid down the law as follows: 

‘‘From the proceedings in the trial court it ap¬ 
pears that the motion judge who ruled on the 
demurrer and the trial judge who presided on 
the final hearing held different opinions ,as to 
the propriety of the pleas of set-off filed ih this 
cause, as many other courts have differed on 
the same question. 

“And, while it is highly desirable and, con¬ 
venient that rulings on demurrers and other 
interlocutory matters should settle the l^w of 
a case as it proceeds, yet when parties plead 
over and go to final hearing upon the lavf and 
facts, prior interlocutory rulings are not res 
adjudicata, as the plaintiff in error calls them, 
and are not conclusive on the trial judge\ ivho 
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has the ultimate responsibility, as the case is 
finally presented to the trial court for decision." 
(Emphasis supplied.) 

(b) In the second place, this doctrine has no appli¬ 
cability because the justice overruling the motion had 
before him no evidence, while the trial justice had all 
the evidence and exhibits before him. The bill al¬ 
leges in paragraph 7 (K. 4) that no notice was given 
to appellant of the proposed paving of said alleys. 
The answer (R. 7) claims notice was given. But the 
contention of the appellant is that the alleged notice 
being defective (as will be demonstrated in the dis¬ 
cussion of the other two assignments of error), it was 
no notice at all. Then, too, the justice who passed 
on the motion to strike did not see the original news¬ 
paper and the physical make-up of the notice and 
since the alleged nullity of the notice is one of the 
principal reasons for the cancellation of the assess¬ 
ment, it was essential that the notice should be physi¬ 
cally examined by the court. This the trial justice 
did, but the preceding justice did not. Consequently 
the two justices did not have before them the same 
problems, apd the decision of one should not control 
the decision of the other. 

Furthermore, the trial court had before it the stipu¬ 
lation of the controlling facts in the case, including the 
nature and use of plaintiff’s property and its relation 
to other property and the use thereof. It was also 
stipulated (R. 17) that appellant was a subscriber of 
the Washington Times at the time of the void publica¬ 
tion of notice, and that she never saw or read the 
advertisement in question. None of these facts were 
specifically before the justice who passed on the motion, 


11 


and his decision should have been strictly limited in its 
application by the trial court to the sphere which it 
covered, namely, the bill and answer, withojit any 
evidence. | 

2. There Was No Proper Publication and No Com¬ 
pliance With the Statute as to Advertising. 

Irrespective of the applicability or inapplicability of 
the doctrine of stare decisis, we respectfully contend 
that the bill should not have been dismissed arid that 

I 

the assessment should have been cancelled. 

There was no legal compliance with the provisions of 
the act as to notice by advertisement. The purpose 
of that act is to inform a property owner whajt it is 
going to cost him to pave an alley, and how his property 
is going to be affected, so that he or she might appear 
at the hearing contemplated in the statute. In the pres¬ 
ent case there is absolutely no information available 
from the advertisement which would give an 
person an}’ facts in reaching any decision 
desirability of advocating or opposing the proposed 
assessment. i 

I 

Examination of the plat, attached to the bill of com¬ 
plaint, shows that there are at least five distinct and 
several alleys located in the said Square 281, arjd we 
earnestly contend that, in view of the different location, 
length, width and dimensions of the said several alleys, 
the Commissioners should have advertised in accord¬ 
ance with the statute the necessarv details for each of 

I 

the said allevs. 1 

* 

From the original advertisement, which will be shown 
to your Honors, and from the photo-lithographic copy 


intelligent 
as to the 
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contained between pages 16 and 17 of the Record, it is 
apparent that the notice is an unusually lengthy one, 
containing a mass of figures and data. There is no 
paragraphing of any kind, and the whole purpose of 
respondents appears to have been to save money in the 
cost of publication. We venture to say that none of 
your Honors can find the reference to appellant’s lots 
or to the alley in Square 281, unless your attention has 
been specifically directed to that part. We further sub¬ 
mit that none of your Honors would agree to read this 
small print, and if the contents of this advertisement 
became material, your Honors would properly insist 
that the advertisement be recast into proper sized type. 
Nor is there the slightest effort made in the advertise¬ 
ment to segregate alley paving from other paving, or to 
arrange the notice of publication in chronological order 
as far as lots or squares are concerned. The notice is 
unintelligible, disarranged, unedited and incoherent, 
and no person of ordinary habits and intelligence would 
wade through this whole morass to find out whether he 
has some interest in the subject matter, unless he had 
some particular previous notice or some particular 
prior interest in the advertisement. If the advertise¬ 
ment had appeared in a prominent part of any particu¬ 
lar issue of the Washington Times, the condition would 
have been somewhat improved, but we find as a fact 
that this advertisement occupied different portions of 
different columns on inside pages of the respective 
issues. It is unreasonable to urge upon this Court that 
such an advertisement is a compliance with the statute, 
and it is equally unreasonable to expect anybody to 
be bound by its contents. Such a gross disregard of 
the known rights and habits of the reading public, and 




I 

the failure by the appellees to publish the notice in 
ordinary readable form voids the whole proceeding. 
One might very well gain the impression from the 
appearance of this particular notice and its physical 
make-up that it was intended to discourage janyone 
from reading it. Certainly no one should be prejudiced 
by such a performance, and no rights can become} vested 
thereunder. The publication is void and does not 
constitute notice. j 

The only reference to the property involved jhere is 
as follows: “Alley in Square 281 at an estimated cost 
of $7,430.00.” The word “alley” is in the singular 
and it is not indicated which one of the five (5)! alleys 
in the said Square 281 the appellees intended }to im¬ 
prove. Nothing is contained in the said advertisement 
indicating the estimated cost of fiaving each of the said 
alleys or the kinds of materials to be used or the par¬ 
ticular designation of the respective alleys. ThC Com¬ 
missioners therefore failed to comply literally with the 
statute and this failure renders the assessment) void. 
The Commissioners must act in strict compliancy with 
every requirement of law and they must comply 
literally. j 

The most recent decisions of this Court on this) point 
are found in i 


Hazard vs. Blessing, 55 App. D. C. 114, 


wherein the Court held: 

i 

i 

“The Board of Commissioners is a creature 
of statute. Its jurisdiction is limited t^ the 
powers expressly conferred upon it by statute. 
Hence in exercising its authority there mhst be 
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a strict compliance with every requirement of 
law. Unless like a court there is no presump¬ 
tion favorable to jurisdiction. Every step taken 
must clearly conform to the requirements of the 
statutelor the regulations under which the board 
is attempting to proceed.” 

Again in 


Edwards vs. Brown loir , 50 App. D. C. 331, 
the Court held : 

“As this is an action to condemn and take 
private property for public use, the require¬ 
ments of the statute as to notice are jurisdic¬ 
tional and must be strictlv followed.” 

Another leading case on this subject is that of 

Lynchburg Investment Corp. vs. Rudolph, 40 
App. D. C. 129, 


wherein the Court said: 

“In matters affecting private property rights 
of persons, companies, or corporations, where 
it is sought to take it for the public good, liberal 
construction should be indulged in favor of the 
parties thus affected, and every step required to 
be taken by the public officials in thus subjecting 
private! property to public use must be literally 
followed. As was said in Fay vs. Macfarland, 
32 App. D. C. 295: 

“ ‘The Commissioners are creatures of stat¬ 
ute. They possess no implied powers. Their 
authority to act must be gathered from the 
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express terms of the law granting it. iHence, 
in any attempt to act under a statute! grant¬ 
ing authority, they must comply literally with 
its requirements. Neither has the coqrt any 
implied jurisdiction in the premises. Every 
requirement of a statute conferring jurisdic¬ 
tion upon the court to entertain a proceeding, 
providing a legal method of taking private 
property, must be complied with to thej letter. 
It must clearly appear, either by exprpss ad¬ 
mission of the parties, or by competent evi¬ 
dence, that all the jurisdictional requirements 
are present, before the court can 
proceed.’ 

11 The failure of the court below to eslablish 
its jurisdiction by proper notice against appel¬ 
lants is fatal, and renders the whole proceeding 
void and of no effect.” 

In | 

I 

Fay vs. Macfarland, 32 App. D. C. 299, ! 

I 

the Court held: 

“Statutes like the present, authorizing the 
taking of private property for public use, <^re to 
be strictly construed. The Commissioneijs are 
creatures of statute. They possess no irhplied 
powers. Their authority to act must be gath¬ 
ered from the express terms of the law granting 
it. Hence, in any attempt to act under a statute 
granting authority, they must comply literally 
with its requirements.” 

j 

I 

Furthermore, it is a well recognized principle that 
statutes regarding taxation and assessments mufet be 


lawfully 
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interpreted strictly in favor of the taxpayer and 
against the Government. This Court said in 

Rudolph et al. vs. Potomac Electric Power 
Company , 58 App. D. C. 54, 56 W. L. R. 243: 


‘‘Considering the later trend of decisions, 
and especially the statute in this District, pro¬ 
viding! for the taxation of real property, and 
applying the accepted rule of construction that 
such statutes must he construed strictly in favor 
of the taxpayer and against the Government, we 
find no convincing authority for treating the 
property of plaintiff company as real estate for 
the purposes of taxation.” 


The purpose of advertising is to give the property 
owners approximate information relative to the 
amount of a possible assessment against their prop¬ 
erty. The answer (R. 10) admits that property 
abutting alley “A” was assessed at $0.493908 and 
$1.409122 per running foot, while property abutting 
alley was assessed at $1.27082 per running foot, 
and property labutting alley “C” at $2.541662 per run¬ 
ning foot. In other words, the appellees advertised 
that they intended to improve one alley at an estimated 
cost of $7,430.00. Thev failed to state which allev thev 
intended to pave and gave no notice whatever that the 
assessments for the respective alleys would differ in 
amount. The advertisement was therefore of no value 
to anyone, as no one could calculate from the adver¬ 
tisement what the probable assessment against the sev¬ 
eral parcels would amount to. The whole thing was a 
nullitv. 


17 


3. The Assessments Are Invalid Because They 4re Un¬ 
equal, Inequitable, Arbitrary and Discriminatory. 

It is admitted by the answer (R. 10) that the Assess¬ 
ments against the parcels abutting alleys “ A,’l’ “B” 
and “C” are unequal, ranging from $0.409j 22 to 
$2.541662 per running foot. The assessment against 
Lot 806 is at the rate of $1.27082 per running foot for 
its entire depth of 155.12 feet along alley “B,” amount¬ 
ing to $197.13, while no assessment is levied kit all 
against the adjacent lots. In addition, an assessment 
of $63.11 is levied against Lot 806 by reason jof its 
abutting on alley “C” for a distance of 24.83! feet, 
making a total assessment against Lot 806 of $2p0.24. 
The plat shows that with one or two exceptions all the 
lots in Square 281 are affected equally by the pavement 
of alley “B,” Lots S22, 821, 820, 807,* SOS, 809,, 810, 
825, S26, 827 and Lot S derive just as much benefit 
from the pavement of said alley “B” as Lot 80(5 and 
yet it is alleged and not denied that no assessment What¬ 
soever is levied against the former for the cost of pav¬ 
ing alley “B” (R. 11). The same situation prevails 
with reference to assessments against Lots 807, 80S and 
809 abutting alley “C.” Nearly all lots fronting An M 
Street and N Street, none of which are assessed! for 
paving alley “C,” derive the same benefit from the (pav¬ 
ing of alley “C” and it is inequitable to make the albut- 
ting lots bear the entire burden for the benefit ofJ the 
other lots. For example, Lot 829, having an are a of 
5,820 square feet, abutting 48.50 feet on alley “AF is 
assessed at less than $25.00, although the plat indicates 
that in relation to all the other property in the im¬ 
mediate vicinity it derives as much benefit as any of the 
appellant’s lots from the paving of any of the said 


18 


alleys. The test is whether in view of the relation of ap¬ 
pellant ’s property to other property facing the said al¬ 
leys and in the immediate vicinity, the assessments 
against complainant's property on the front foot basis 
are arbitrary and inequitable. The plat shows and the 
answer admits, that the appellant derived no greater 
benefit than any other property owner. The assess¬ 
ments against appellant ’s lots are much greater than 
any possible benefit and there is no reason why the bur¬ 
den should not be equally distributed and that each 
property owner should be assessed in accordance with 
the relative benefit received. 

We earnestly contend that the physical location of 
appellant’s property, and its relation to other property 
in the immediate vicinity, squarely brings the case 
within the decision of this Court in the recent case of 

Taliaferro et al. vs. Railway Terminal Ware¬ 
house Co., 59 App. D. C. 376, 

in which the Court said: 

44 But the size, shape, improvements, or favor¬ 
able location of the instant property, is not the 
test to be applied in determining the validity of 
an assessment under the front foot rule. The 
test is the relation of the property to other prop¬ 
erties facing on the avenue, and in the immedi¬ 
ate vicinity 


Of equal application are 

Dougherty et al. vs. American Security & 
Trust Co. et al., 59 App. D. C. 301, and 
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Dougherty et al. vs. Heuricli, 59 App.j D. C. 
303. | 

i 

i 

i 

i 

The leading recent case on this subject in the Ejistrict 
of Columbia is that of Johnson et al. vs. Rudolph\ et al., 
57 App. D. C. 29, wherein the Court reviews the leading 
authorities throughout the country. It is sufficient to 
quote the following extracts from the decision of Asso¬ 
ciate Justice Van Orsdel: 

4 ‘In White vs. City of Tacoma (109 F. 3$) the 
court held that, to justify a special assessment 
by the front foot plan, such assessment mqst be 
equal and fair, and exclude any ground of! com¬ 
plaint of actual injustice. It further held! that 
an assessment will be vacated where it appears 
that the improvement is without any resulting 
benefit to the property, or where, due tp the 
inability of the courts to eliminate or co'rrect 
physical conditions, the frontage basis of assess¬ 
ment of benefits may prove inequitable. 04 this 
point the court said: j 

I 

i 

“ ‘When a street is graded or paved, the im¬ 
provement is generally actually beneficial to 
the property abutting upon it, and the bejnefit 
is permanent, so that the owner cannot well 
say that the cost of the improvement, dis¬ 
tributed according to the per front-foot f^lan, 
exceeds the benefits. But physical conditions 
may make a difference, and if, in fact, I the 
benefits to the different lots abutting on I im¬ 
proved streets are not approximately eqjual, 
then assessments according to that plan are 
necessarily unequal and unjust. * * * I con- 
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sider that each case arising under the laws 
for assessing abutting property to pay for 
street improvements must depend upon its 
particular facts. If it appears that an assess¬ 
ment has been levied by competent authority, 
and that it is fair, and not in excess of the 
benefits to accrue by reason of the improve¬ 
ments to be paid for, it will be sustained by the 
courts. It is equally the duty of the courts 
to restrain the collection of assessments which 
are shown to be mere attempts to take the 
property of one for the use of others without 
compensation to the owner.’ 


****#•• 


“The front foot method of assessment for 
street improvement, under a general statute, is 
condemned specially on the theory that it taxes 
the individual property fronting on the improve¬ 
ment for all or a fixed portion of tlie expense, to 
the exemption of all other property in the 
municipality. It is not a local improvement, 
beneficial chiefly to the immediate property af¬ 
fected; but a public improvement, the expense 
of which should be borne by all the property of 
the community on an equal proportionate basis. 
To thus tax all or an unequal portion of the 
burden of the expense of a general public im¬ 
provement against the property of a single per¬ 
son or a group of persons, to the exemption of 
the public generally, falls within the constitu¬ 
tional inhibition forbidding the taking of private 
property for a public use without just compen¬ 
sation. 

“Cooley, in his work on Taxation (3d Ed.), 
1224, condemning the frontage rule when applied 
to a public street improvement, said: 



“ ‘It considers each lot by itself, compelling 
each to bear the burden of the improvement 
in front of it, without reference to any con¬ 
tribution to be made to the improvement of 
any other property, and it is consequently 
without any apportionment. From accidental 
circumstances, the major part of the cpst of 
an important public work may be expanded 
in front of a single lot; those circumstances 
not at all contributing to make the improve¬ 
ment more valuable to the lot thus specially 
burdened, perhaps even having the opposite 
consequence. But, whatever might be tile re¬ 
sult in particular cases, the fatal vice ip the 
system is that it provides for no taxing dis¬ 
tricts whatever. It is as arbitrary in principle, 
and would sometimes be as unequal in opera¬ 
tion, as a regulation that the town from ydrich 
a state officer chanced to be chosen should pay 
his salary, or that the locality in which the 
standing army, or any portion of it, shoujd be 
stationed for the time being, should be charged 
with its support. If one is legitimate taxa¬ 
tion, the other would bed ” j 

i 

The facts in the case at bar are in some respects 
more convincing than those in the Johnson and dther 
cases above cited and we respectfully submit that the 
assessment against each of the appellant’s lots shpuld 
be cancelled in accordance with the prayers of the bill. 

i 



V. Conclusion 


In view of the foregoing, we respectfully submit in 
conclusion that the court below committed error in 
dismissing' the bill of complaint, and that the lower 
court should be reversed and ordered to cancel the as¬ 
sessments in question. 

Respectfully submitted, 

Godfrey L. Munter, 

844 Shoreham Building, 

Washington, D. C., 

' Attorney for Appellant. 

Confer G. Bailey, 

of Counsel. 

November 15, 1934. 
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ARGUMENT 

I 

j 

I j 

The question of the applicability of the doctrine of 
stare decisis is not material here 

i 

Appellant, plaintiff below, contends that tile 
Court below committed error in applying the prin¬ 
ciple of stare decisis upon final hearing and in dis¬ 
missing the bill of complaint because another jus¬ 
tice had overruled a motion to strike the answejr 
of the appellees, defendants below. But even con¬ 
ceding for the sake of argument that the doctrinb 

(i) 





of . stare decisis was improperly applied, this does 
not constitute reversible error. A correct judg¬ 
ment will not be set aside merely because the court 
below gave an erroneous reason. 

In the case of McMahon v. Matthews, 48 App. 
IX C. 303, 308, this court said: 


The assigning of a wrong reason for a cor¬ 
rect ruling does not constitute error. Howes 
v. District of Columbia , 2 App. I). C. 188, 
191. 


In thp Howes case, cited in the quotation above, 
this court said: 

It is well settled that, in an appellate court 
it is no sufficient ground of complaint that a 
trial judge may have given wrong reasons 
for a correct judgment, even if we assume 
the reasons to have been wrong. 

Therefore, the only question to be here consid¬ 
ered is whether the decree of the lower court in dis¬ 
missing the bill of complaint was correct. 



The statute relative to advertising and notice was fully 

complied with 

The notice required by the statute of the inten¬ 
tion of the Commissioners to do the work for which 
the assessments here complained of were levied was 
published in the manner set forth in the statute. 
It fixed the time and place of the hearing. It gave 
notice of the paving of “alley in square 281” with 
concrete at an estimated cost of $7,430. The onlv 
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objections made by counsel for plaintiff to this 
notice is that the type was too small, that it 
referred to too many contemplated improvements, 

that it failed to state the exact location within the 

j 

square of each of the alleys to be paved, and that 
it did not give the estimated cost of each. 

The statute here involved does not set forth any 
requirement as to the size or form of the notice, 
or the kind of type to be used. This court will tajke 
judicial notice that the notice here involved is in 
the same type and of the same general form as 
notices published in this District under order of 
court. 

i 

The notice having been properly published, 
plaintiff is presumed to have knowledge of its 
contents. 

In the case of North Laramie Land Company v. 
Hoffman, 268 U. S. 276, 283, the court said: j 

All persons are charged with knowledge of 
the provisions of statutes and must take note 
of the procedure adopted by them; and when 
that procedure is not unreasonable or arbi¬ 
trary there are no constitutional limitations 
relieving them from conforming to it. Th'js 
is especially the case with respect to those 
statutes relating to the taxation or condeib- 
nation of land. Such statutes are univer¬ 
sally in force and are general in their appli¬ 
cation, facts of which the landowner mu$t 
take account in providing for the manage¬ 
ment of his property and safeguarding his 
interest in it. Owners of real estate may so 
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order their affairs that they mav be in- 
fjormed of tax or condemnation proceedings 
of which there is published notice, and the 
law mav be framed in recognition of that 
fact. In consequence, it has been uniformly 
held that statutes providing for taxation or 
condemnation of land may adopt a pro¬ 
cedure summary in character, and that 
notice of such proceedings may be indirect, 
provided only that the period of notice of the 
initiation of proceedings and the method of 
giving it are reasonably adapted to the na¬ 
ture of the proceedings and their subject 
matter and afford to the property owner 
reasonable opportunity at some stage of the 
proceedings to protect his property from an 
arbitrary or unjust appropriation. 1 Tiding 
v. Kaw Valle if Rail way & Improvement Co., 
130 U. S. 559; Ballard v. Hunter, 204 U. S. 
241, at p. 262. 

See also National Savings <f* Trust Co. v. 
Rcichelderfer, 61 App. D. 0., 38. 

Plaintiff, therefore, is charged with knowledge 
of the intention of the Commissioners to improve 
* 4 alley in square 281" and of the fact that ^ assess¬ 
ments for one-half of cost of the same will be made 
as provided in Public Act No. 171, approved Aug¬ 
ust 7, 1894." Plaintiff knew she owned four lots 


in that square, three of which abutted one alley and 
one of which abutted two allevs. The notice was 
sufficient to put her upon inquiry as to whether 
the alleys upon which her property abuts were to 
be paved. 


0 


Iii the case of Chicago, etc. R. R. Co. v. Risty, 
276 Y. S. 567, 573, one of the questions before ihe 
court, as stated in the opinion, was whether the 
“notice to all persons affected by the proposed 
drainage, describing only 'the route of the proposed 

i 

drainage and the tract of country likely to be ef¬ 
fected thereby in general terms' is too vague and 
indefinite to constitute notice to any landowner 
other than those through whose land the drainage 

ditch is to be constructed.' 7 In holding the notice 
# 

sufficient, the court said: 

If it were necessary to our decision, ^ve 
should hesitate to say that the required 
notice was insufficient, at least as to tjie 
owners of land embraced within the old dis¬ 
trict. For it showed unmistakably that tjie 
projected improvements were in substance 
an enlargement of a drainage ditch for the 
construction of which the lands within the 
district, including appellants’, had already 
been assessed. No particular form of notice 
is necessarv to satisfv constitutional re- 
quirements. If it be such as fairly apprises 
the landowner of what is proposed and af¬ 
fords reasonable opportunity to be heard lit 
suffices. North Laramie Land Co. v. Hoff¬ 
man, 268 U. S. 276, 283. No one who, lilje 
appellants, had paid assessments for the 
original construction of the ditch could ha\|e 
doubted that his lands were within the tract 
“likely to be affected” by the proposed 
reconstruction. I 
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With the exception of a narrow alley running 
from Twelfth Street between lots 32 and 828 a dis¬ 
tance of 65.77 feet, all of the alleys in the square 
are communicating and constitute but a single alley 

system. Plaintiff was advised bv the notice of the 
* %> 

intention of the Commissioners to pave “ alley in 
square 281" at an estimated cost of $7,430, a sum 
far in excess of the amount necessary to pave the 
minor alley above referred to. It would have re- 
quired but the exercise of ordinary diligence on 
the part of plaintiff, if she was opposed to the pav¬ 
ing of the alleys upon which her property abuts, to 
make inquiry as to whether the paving referred 
to in the notice would affect her lots. Instead, she 
elected to sit quietly by until the improvement was 
made and the benefits were received before making 
protest. 

Ill 


The assessments are neither unequal, inequitable, 
i arbitrary, nor discriminatory 

Plaintiff complains because each property was 
assessed the half cost of paving the portion of the 
allev abutting thereon, and, hence, all the lots in 
the square are not assessed at the same rate per 
running foot. Her counsel infers that the proper 
method of assessment is to take the half cost of 
paving all of the alleys and assess the same at a 
uniform rate per front foot irrespective of the 
width of the abutting alleys. 


To adopt plaintiff’s contention would result in 
assessments unjust and unreasonable beyond ques¬ 
tion. Under plaintiff’s theory the lots abutting tjlie 
portion of alley having a width of but 4183 

feet, would pay the same assessment per running 
foot as the property abutting alley “C'\ which has 
a width of 30 feet. This was the method of assess¬ 
ment condemned bv this court in the case of Joties 
v. District of Columbia, 3 App. D. C. 26. There, 
four alleys of different widths in the same square 
were paved as one, and the entire cost (under a 
former statute) was assessed against the abutting 
property proportionately according to frontage. 
This court held the assessment void, and laid down 
the rule, which the Commissioners have followed 
here, that each lot must be assessed only for the 
paving of the alley upon which it abuts, saying: j 

It will be remembered that this block cjr 
square had four alleys running in different 
directions and of different widths. Peti¬ 
tioner's lot ran along one of them and pos¬ 
sibly abutted for some few feet upon an¬ 
other. The improvement was made as of 
one alley, and the cost of the whole wor^: 
apportioned among all the lot owners ac¬ 
cording to their proportion of the gross 
frontage. 

We cannot presume that Congress had in 
view a work like this when it prescribed the 
assessment in proportion to frontage. To 
make the assessment bv this rule, it must 
be held that each lot was to be assessed for 


lUoU'Jl—o4- 
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the paving only of the alley upon which it 
fronted, and for no other. The mode adopt¬ 
ed is demonstrably unjust, especially in view 

of the fact that the allevs were not all of 

* 

the same width, and we cannot presume that 
Congress intended to authorize it, in the 
absence of an express declaration to that 
effect. 

Plaintiff next contends that the assessments are 
void for the reason that lots in the square not abut¬ 
ting alley “B’' are not assessed for the paving 
thereof, although benefited to some extent thereby. 

Unquestionably, property abutting an alley is 
materially and specially benefited by the replacing 
of an old worn-out cobblestone pavement with con¬ 
crete. All of plaintiff's lots are improved with 
brick dwellings facing upon Thirteenth Street and 
lots 806 and 807 are each further improved by a 
two story brick building suitable for use as a garage 
fronting upon and abutting alley “C’\ (Rec. p. 
17.) The paving of the alleys upon which plain¬ 
tiff's property abuts increases the use thereof and 
reduces the noise and dirt which resulted from 
traffic over a cobblestone pavement. This gives to 
plaintiff's property a special and local benefit not 
shared by property not abutting the alley for which 
the assessment was levied. 

If, as we contend is the case here, plaintiff's lots 
have been specially benefited by the improvement, 
it is immaterial that the general public may also 
be benefited. It must be remembered that one- 


















I 


** 

half of the cost of paving these alleys is paid by tjhe 

District out of the general funds, but the rule 

' ! 

would not be different were the whole cost assessed 

i 

against the abutting properties. 

All of the Federal decisions which we have been 
able to find, and most of the State decisions, hojd 
that where land receives a local benefit from a pub¬ 
lic improvement such land may be assessed for such 
improvement even though a benefit also results jo 
the general public. This question was first con¬ 
sidered by the Supreme Court of the United States 
in the case of Bauman v. Ross, 167 U. S. 548, wheife 
there was involved the constitutionality of an Act 
of Congress directing that, in condemnation pro¬ 
ceedings for the opening of streets in the District 
of Columbia, the land benefited by such improve¬ 
ment should be assessed therefor. In sustaining 
the valid it v of this law and the assessments levied 
.thereunder, the Court said (p. 588) : 

I 

It was contended by some of the owners 
of lands that the public improvement pro¬ 
posed was not of a local character, but wajs 
for the advantage of the whole countrv, and 
should be paid for by the United States, and 
not bv the District of Columbia, or by the 
owners of the lands affected by the improve¬ 
ment. But it is for the legislature, an§ 
not for the judiciary, to determine whethef 
the expense of a public improvement should 
be borne by the whole State, or by the 
district or neighborhood immediately 
benefited. * * * 


10 


The legislature, in the exercise of the right 
of taxation, has the authority to direct the 
whole, or such part as it may prescribe, of 
the expense of a public improvement, such 
as the establishing, the widening, the grad¬ 
ing, or the repair of a street, to be assessed 
upon the owners of lands benefited thereby. 
(Italics supplied.) 

The same question was again before the Court in 
the case of Wilso)t v. Lambert, 168 U. S. 611, 614, 
616, 617, which was a suit in equity to enjoin the 
assessment of benefits for the establishment of Rock 


Creek Park in this District, on the ground that as 
Congress had expressly set apart this park “for the 
benefit and enjoyment of the people of the United 
States'’ it was a work of such public character as 
to preclude the assessment of local benefits. The 
courts of the District sustained this contention, but 
the Supreme Court of the United States said: 


That the act dedicates and sets apart this 
park “for the benefit and enjoyment of the 
people of the United States" does not, as we 
think, make it so far a work sui generis as to 
take it out of the range of the principles of 
the foregoing cases. The residents and 
property holders of the District of Columbia 


must he regarded as coming within the class 
of beneficiaries; and, so far from being in¬ 
jured by the declaration that the park shall 


also have a national character, it is apparent 


that thereby the welfare of the inhabitants 


qf the District will be promoted. Whatever 


tends to increase the attractiveness of the 


11 


city of Washinyton, as a place of permanent 
or temporary residence, will operate to en- 
e nh a nee the value of the private property 
situated therein or adjacent thereto. j 
If, then, there he no solid ground of dis¬ 
tinction between other works of public im¬ 
provement and the public park designed by 
tliis legislation, as proper subjects for the 
application of the rule of assessment for 
special benefits, it will not be necessary fojt* 
us to (niter at large upon the subject apar 
from that supposed distinction. That ha; 
been so recentlv and so fully discussed by 
this court in the case of Bauman v. Ross\, 
167 U. S. 548, that nothing remains to b^ 
added. It may be proper to observe that the 
decision in that case was not announced till, 
after the judgment in the courts below in the 
present case had been entered. 

Having reached the conclusion, then, tliaf 
the sixth section of the Rock Creek Park Act 
is not invalid for want of conformity to con- 
stitional principles, we think it follows 
that the decrees of the courts below should 
be reversed, and the bill of complaint be dis¬ 
missed. (Italics supplied.) | 

The more recent case of the United Slates vs. 
River Ron ye Company, 269 U. S. 411, was a con¬ 
demnation proceeding for the widening, straight¬ 
ening, and deepening of the channel of a river, j 
A general statute of the United States provided j 
that in all condemnation proceedings by the United 
States to acquire lands in connection with the I 
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improvement of rivers, the jury “shall take into- 
consideration hv wav of reducing; the amount of 
compensation or damages any special or direct 
benefit to the remainder arising from the improve¬ 
ment.” In sustaining this provision the Court 
said: 


i We are of opinion that an increase in the 
value of the remaining portion of any parcel 
of land caused bv its frontage on the wid- 

V V ’ 


ened river, carrying a right of immediate ac¬ 
cess to and use of the improved stream, 
would constitute a special and direct benefit 
within the meaning of the statute, as dis- 
tinguished from a benefit common to all the 
lands in the vicinity, although the remaining 
portions of other riparian parcels would be 
similarly benefited. This is in accordance 


with the rule recognized by this court and 
established bv the weight of authority in the 
state courts in reference to special benefits 
to lands abutting upon a new or widened 
street. Bauman v. Boss, 167 U. S. 548, 575; 
Allen v. Charlestown, 109 Mass. 248, 246; 
Hilbournc v. Suffolk, 120 Mass. 393, 394; 
Cross v. Plymouth , 125 Mass. 557, 558; 
Abbott v. Cottage City, 143 Mass. 521, 526; 
Lewis v. Seattle, 5 Wash. 741, 758; Lowe v. 
Omaha, 33 Neb. 587, 593; St. Louis Railway 
v. Fowler, 142 Mo. 670, 683; 2 Lewis’ Emi¬ 
nent Domain, 3d ed., par. 702, p. 1216. And 
see Roberts v. Commissioners, 21 Kans. 247, 
252: Prosper v. Commissioners, 27 Kans. 
391, 393. 


In the ease of Posselius v. Detroit, 44 Fed. (2njl) 
395, a bill in equity was tiled praying the cancel¬ 
lation of special assessments for the wideniijg, 
opening, and extending of a street. The land as¬ 
sessed was used for carrying on wholesale aiiid 
other business in connection with a market lyihg 
on the opposite side of the street. It was con¬ 
tended on behalf of the property owners that tike 
improvement for which they were assessed was 
one for the benefit of the public generally and n 
only did not benefit their property, but damag<j 
it, for the reason, as stated bv the Court in i 


it 

id 

Is 

i- 


opinion ‘‘that the land in question, which is d 
rectly opposite a large public produce market 


v 


v 


daily frequented by crowds of dealers and the 
customers, has been, and is, used as a place fc 
carrying on wholesale and other business in con¬ 
nection with such market, and that the conversion 
of this highway from a seldom-traveled street 
into a broad thoroughfare constantlv filled with 
streams of fast-moving automobile traffic lias 

seriouslv interfered with the conduct of the said 
%/ 

business, preventing the parking and loading of 
vehicles at the curb and deterring prospecth 
customers from crossing over the said street a 
had previously been their custom/’ In denyin 
this contention and sustaining the assessment 
the Court said: 

I am unable to agree with the conten- 

° I 

tion of the plaintiffs that, because the prij- 


e 

s 
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mary purpose of this highway project was to 
provide a through, main thoroughfare across 
the city, and thus to benefit the general pub¬ 
lic in such eitv. it was solelv a general ini- 
provement, as distinguished from a local 
improvement, so that entire cost must be 
defrayed from general taxes and no part of 
such cost could legally be assessed specially 
against the land abutting on such highway. 
The nature of a special assessment is too well 
understood to require discussion here. It 
was concisely stated by the Supreme Court 
in Illinois Central Railroad Co. v. Decatur, 


147 U. S. 190, 198, 13 S. Ct. 293, 294, 37 L. 
Ed. 132, as follows: “Special assessments or 
special taxes proceed upon the theory that, 
when a local improvement enhances the value 
of neighboring property, that property 
should pay for the improvement. ’■ 

It is equally clear that when such an im¬ 
provement produces a special benefit, other 
than the benefit received by the general pub¬ 
lic, to certain land in the vicinitv of the im- 

•/ 

provement, the mere fact that it also re¬ 
sults in benefit to the general public, or even 
the fact that its immediate occasion or pur¬ 
pose was the creation of the general improve¬ 
ment project of which it is a part, does not 
deprive it of its character as a local improve¬ 
ment nor prevent the imposition of at least 
a portion of its cost as a special assessment 
against such land. Bauman v. Ross, 167 U. 
S. 548, 17 S. Ct. 966, 42 L. Ed. 270 : Phila¬ 
delphia v. Pennsylvania Salt Manufacturing 
Co ., 286 Pa. 1, 132 A. 792: Peoria v. Peoria 



Railway Co., 274 Ill. 48, 113 N. E. 170; Leg- 
yeti v. Plainfield, 97 X. J. Law 341, 116 A. 
490. 

If. therefore, the improvement project 
here involved did specially benefit the l^nd 
of the plaintiffs in question, it manifestly 
constituted a local improvement sufficient 
to justify the special assessment levied, not¬ 
withstanding the fact that it arose from a 
desire by the people of the defendant city to 
obtain the general benefits which also flowted 
from the highway improvement project of 
which it was, incidentally, a part. 

The validity of a paving assessment was At¬ 
tacked in the case of City of Philadelphia v. Penn¬ 
sylvania Salt Manufact uriny Company y 286 Pa. 1, 
on the ground that the paving of the avenue was 
part of a general scheme of public improvement. 
In holding the assessment valid the Court said: 

Xo logical reason exists whv the metre 
fact that a highway changes to a part of a 
general scheme looking toward the develop¬ 
ment and benefit of the city as a whole shoujd 
operate to prevent special and direct benefits 
accruing to land abutting directly upon tljie 
improvement. The benefit derived cannAt 
be other than direct or special to the lai|d 
merely because other properties are bene¬ 
fited in a similar manner, or, as incident Ifo 
the improvement, the entire community Is 
benefited. In a sense, the entire community 
is benefited by every improvement which 
tends to add a commercial or financial bene- 

103091—34 - 3 ! 
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fit to the city. The advantage of more con¬ 
venient access to a particular lot of land and 
having a front upon a more desirable ave¬ 
nue are direct benefits to that property and 
give it an increased value in itself, as dis¬ 
tinguished from the benefit derived by the 
community or other property situated on 
the general line of improvements. (Italics 
supplied.) 

In the case of Bassett v. Mayor and City Coun¬ 
cil of Ocean City, 118 Md. 114. property was as¬ 
sessed for the laying of a boardwalk along the west 
side of Atlantic Avenue in Ocean Citv, Maryland, 
which avenue lay between the property assessed 
and the 4-tlantic Ocean. In holding the assessment 
valid, the Court said: 

It is earnestlv contended on behalf of the 
appellant that the boardwalk on the west side 
of Atlantic Avenue was constructed for the 
benefit of the public generally, and that the 
cost of it cannot he assessed upon the prop- 
ertv fronting thereon. The answer to this 
contention is that there is nothing in the sec¬ 
tion of the Act referred to to show that the 
improvement was made without regard to 
special benefits to the property fronting on 
said avenue. Burns v. Baltimore, 48 Md. 
198: Baltimore v. Johns Hopkins Hospital, 
56 Md. 1. 

In considering the question of the constitution¬ 
ality of the assessments here complained of, it must 
be remembered we are dealing with the paving of 


an alley, and not with the paving of a street, as in 
the cases relied upon by plaintiff. An alley, lil>e a 
water main, is a local improvement, almost solely 
beneficial to the adjoining property. Unlike a 
street, it is not used generally by the public at large, 
but almost entirely by the owners of the property 
abutting thereon. This distinction is pointed <but 
in the case of Johnson, v. Rudolph, 57 App. D. C. 
29, one of the cases upon which plaintiff relijes, 
where, in differentiating the case of Parsons v. Dis¬ 
trict of Columbia, 170 U. S. 45, this court said:' 

It is urged that there is no distinction be¬ 
tween the legislative act of fixing the assess¬ 
ment for water mains at $1.25 per front fdot 
and the legislative act of declaring that one- 
half the cost of paving a street shall be as¬ 
sessed against the abutting property on tjie 
front-foot basis. We think there is a clear 
distinction. In the one instance the exten¬ 
sion of water mains is a local improvement 
almost solely beneficial to the adjoining 
property, and where the rate of the tax to be 
assessed is a fixed amount it will be assumed 
that the Legislature fixed the rate after full 
consideration of all the circumstances, leav¬ 
ing nothing for the Commissioners to do “b^t 
to determine the question of the propriety 
and necessitv of laving water mains anti 
water pipes, and erecting fire plugs anjl 

hvdrants.” 

* 

Here, Congress has left nothing to the discretion 
of the Commissioners but the determination of th^ 
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question! of the propriety and necessity for the pav¬ 
ing of the allevs. Under the statute, the rate of 
assessment is fixed bv the legislature, the amount 
of the assessment upon each lot being determined 
purely by a mathematical calculation. 

In the case of District of Columbia v. Wormley, 
15 App. I). 0. 58, the Court sustained an assess¬ 
ment for the paving of a sidewalk levied under the 
Act of August 6', 1890 (26 Stat. 296). This statute 
was similar to the one here involved and directed 


that one-half of the actual cost should be assessed 
against the abutting property “pro rata upon said 
property according to its linear frontage.” The 
court said: 


That the construction of sidewalks in the 
streets of the citv of Washington is not only 
of advantage to the public, but also a special 
benefit, in some measure, to the abutting lots 
of private owners, seems to admit of no rea¬ 
sonable question; and the power of Congress 
to require their construction partly at the 
cost of such owners, when the charge imposed 
does not substantially exceed this benefit, is 
likewise undoubted. 


Plaintiff's attack upon these assessments on con¬ 
stitutional grounds can succeed onlv if thev are so 


palpably arbitrary and grossly unequal as to 
amount to a confiscation of her property. 

In Martin v. District of Columbia, 205 U. S. 135, 
139, the Court in referring to the case of Louisville 
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and Nashville Railway Company v. Barber Asphalt 
Paving Company, 197 U. S. 430, said: 

The assessment in question there (L^ & 
N. R. Co. v. Barber Paving Co., 197 U.j S. 
430), was an assessment for grading qnd 
paving, and it was pointed out that a legis¬ 
lature would be warranted in assuming t^iat 
grading and paving streets in a good-sisied 
city commonly would benefit adjoining lajnd 
more than it would cost. The chance of ihc 
cost being greater than the benefit is slight, 
and the excess, if any, would be small. Thkse 
and other considerations were thought to 
outweigh a merely logical or mathematical 
possibility on the other side, and to warrant 
sustaining an old and familiar method lof 
taxation. It was emphasized that there 
should not be extracted from the very gen¬ 
eral language of the Fourteenth Amend- 
ment, a svstem of delusive exactness and 
merelv logical form. 

In Wagner v. Baltimore, 239 U. S. 207, 220, tl)ie 
Court in sustaining the front-foot method of assess¬ 
ment, said: 

But in the present case there is neither 
allegation nor proof of such disproportion 
between the assessment made and the benefit 
conferred as to suggest that the small tatx 
levied upon this property would amount tjo 
an arbitrary exercise of the legislative power 
upon the subject. There can be no question 
that paving with brick in front of the prop¬ 
erty of the complainant conferred a substan¬ 
tial benefit. (Italics supplied.) I 










20 


The case of Gast Realty Company v. Schneider 
Granite Company , 240 U. S. 55, involved the con¬ 
stitutionality of an assessment levied under a 
»’ 

% 

general statute such as ours which required that 
one-fourth of the total cost of paving a street 
should be levied according to frontage upon all 
property fronting upon the improvement and 
tliree-fourths according to area upon all the 
property within an assessment district to be as¬ 
certained arbitrarily in the manner set forth bv 

» %/ 

the statute. No opportunity for notice or hear¬ 
ing was afforded. The lots fronting upon the 
street paved ranged in depth from 100 feet to 
between 400 and 500 feet. Because of the great 
depth of some of these lots the Court held that 
the assessment levied according to area was void, 
but sustained the assessment, insofar as it was 
levied according to the front-foot rule, saying: 

The front-foot rule has been sanctioned 
for the cost of paving a street. In such a 
case it is not likelv that the cost will exceed 
the benefit, and the law does not attempt an 
imaginary exactness or go beyond the rea¬ 
sonable probabilities. French v. Barber 
Asphalt Co., 181 U. S. 81; Cass Farm Co. 
v. Detroit, 181 U. S. 396, 397. (Italics 
supplied.) 

See alsb Memorandum Opinion on Rehearing, 240 
U. S. 60, and Schneider Granite Company v. Gast 
Realty Company, 245 U. S. 288, 290. 

The statute there involved was again under 
consideration in the case of Withnell v. Rnecking 
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Construction Company, 249 U. S. 63. The facts 
in that case as stated in the opinion of the Cjmrt 
are as follows: j 

An examination of the plat made paijt of 

the record, and reproduced in the brief‘d of 

counsel, shows that owing* to the curvatjires 

in Broadwav and the relation thereto of Con- 
%/ 

verging and parallel streets the assessing 
district laid out in accordance with the char¬ 
ter is of irregular outline. The lots assessed 
are by no means uniform in size, nor is their 
relation to the improvement uniformly atfkc. 
Some blocks, including some of the plaintiff 
in error’s, are not subdivided into lots, hnd 
are irregular in shape. (Italics supplied.) 

The court stated that it regarded “the front-foot 
method of assessments as being unassailable under 
the previous decisions of this court,” and cited in 
support thereof the Cast Realty Company case, j In 
spite of the inequalities and irregularities there 
existing the Court sustained both the area assess¬ 
ment and the front-footage assessment, saying: 

The attack upon constitutional grounds 
because of the svstem which the charter lau- 
thorized in making the assessment can only 
succeed if it has produced results as to plain¬ 
tiff in error's property palpably arbitrary or 
grossly unequal. (Italics supplied.) 

In the case of Milheim v. Moffat Tunnel Improve¬ 
ment District, 262 U. S. 710, 721, the court said: 

It is well settled, however, that if a pro¬ 
posed improvement is one which the State 
has authority to make and pay for by assess- 


00 


ments oil property benefited, the legislature 
in the exercise of the taxing power has au¬ 
thority to determine by the statute imposing 

the tax, what lands mav be and are in fact 

* 

benefited by the improvement: and if it does 

so, its determination is conclusive upon the 

owners and the Courts and cannot be assailed 

under the Fourteenth Amendment unless it 

is \yholly unwarranted and a flagrant abuse 

and bv reason of its arbitrarv character is 
• • 

mejre confiscation of the particular property. 
Spencer v. Merchant, 125 U. S. 345, 356; Fall 
Brook Irrigation District v. Bradley, supra, 
p. 174; Wagner v. Baltimore, 239 U. S. 207. 
218, 220; Ilouck v. Little River Drainage 
District, 239 U. S. 254. 262. 265; Branson v. 
Bush, 251 U. S. 182, 190. 


The latest expression of the Supreme Court of 
the United States upon this subject is found in the 
case of Roberts v. Irrigation District, 289 U. S. 71, 
where the court said; 


The power of a State to create local im¬ 
provement districts with authority to lay 
taxes according to value, acreage, front foot, 
or benefits is definitelv recognized bv this 
court. Also that the action of such a dis¬ 
trict in apportioning the burden of taxation 
cannot be assailed under the XIV Amend¬ 
ment unless palpably arbitrary and a plain 
abuse. Fall brook Irrigation District v. 
Bradley, 164 U. S. 112, 176; Houck v. Little 
River Drainage District, 239 U. S. 254, 262; 
Miller <f* Lux v. Sacramento & San Joaquin 
Drainage District, 256 U. S. 129; Valley 
Farms Co. v. Westchester, 261 U. S. 155. 
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It is true that the decisions above cited involve 
the Fourteenth Amendment to the Constitution, 
but, if there is anv distinction between that Aniend- 

i 

ment and the Fifth Amendment in this respect, the 

distinction is that even though state legislation 

is held unconstitutional under the Fourteenth 

Amendment, a similar Act of Congress does not 

necessarilv violate the Fifth Amendment. 

%> 

In the case of Wight v. Davidson, 181 If. S. 
371, a case arising in this District, there wajjs in¬ 
volved the validity of an assessment for the open¬ 
ing of a street levied against property under an 
Act of Congress. This Court had quashed the 
assessment, relying upon its construction of the 
decision of the Supreme Court of the Uilited 
States in Norwood v. Baker, 172 U. S. 269, where 
it was held the assessment there involved, because 
of the particular facts appearing, violated the 
Fourteenth Amendment. In reversing the (|eci- 
sion of this Court and sustaining the assessment, 
the Supreme Court said (p. 384): j 

It will, therefore, be perceived that tliere 
(the Norwood ease) the court below and this 
court were dealing with a question arising 
under the 14th Amendment to the Constitu¬ 
tion of the United States, which, in tei J ms, 
operates only to control action of the stages, 
and does not purport to extend to authority 
exercised bv the government of the United 

4/ C7 

States. 

In the present case is involved the consti- 
tutionalitv of an act of Congress regulating 

4/ O O I 
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assessments on property in the District of 
Columbia, and in respect to which the juris¬ 
diction of Congress, in matters municipal as 
well as political, is exclusive, and not con¬ 
trolled by the provisions of the 14th Amend¬ 
ment. No doubt, in the exercise of such leg¬ 
islative powers, Congress is subject to the 
provisions of the 5th Amendment to the 
Constitution of the United States, which 
provide, among other things, that no person 
shall be deprived of life, liberty or property 
without due process of law, nor shall private 
property be taken for public use without just 
compensation. But it by no means neces¬ 
sarily follows that a long and consistent con¬ 
struction put upon the 5th Amendment, and 
maintaining the validity of the acts of Con¬ 
gress relating to public improvements 
within the District of Columbia is to be 
deemed overruled by a decision concerning 
the operation of the 14th Amendment as con¬ 
trolling state legislation . (Italics supplied.) 

From the authorities above cited there can be 


no doubt of the validity of the assessments levied 
upon plaintiff’s lots for the paving of alley “C”, 
since the short sides of the lots abut thereon. We 
come now to a consideration of the valid it v of the 
assessment levied against lot 806 for the paving 
of allev which abuts the length of that lot. 

A lot having an alley along its side is of greater 
value than the interior lots of the same size in the 


square. It has the advantage of the light and air 
afforded bv the allev, and has a use of the allev 

* 7 J 
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possessed by no other lot not similarly situated. 
Anything that improves that alley benefits the abut¬ 
ting property. A cobblestone alley (especially one, 
as here, at least thirty-five years old) collects dirt 
and dust which are stirred by the wind and passing 
vehicles and deposited on the abutting properties. 
After a rain, water remains in the allev, and does 
not readily drain away. Trucks and other vehicles 
passing over the cobblestones create noise. When 
this cobblestone pavement is replaced with clon- 

I 

crete, the abutting properties are benefited through¬ 
out their entire lengths. This being true, these 
properties should pay for the benefit, and the 
authorities so hold. 

In the case of Springfield v. Greene, 120 Ill. 269, 
the Court had under consideration the question! of 
the validity, when applied to corner lots, of a city 
ordinance providing for the levying of assessments 
according to frontage on streets and alleys paved. 
In sustaining the assessment, the Court said: 

i 

Can we say, as matter of law, that an Or¬ 
dinance which requires lot owners to pay for 
the improvement of the street or streets by 
which their respective lots are bounded, is jso 
oppressive and unjust to the owners of cor¬ 
ner lots as to justify a court in declaring tlie 
ordinance void. The tax on the corner lots 
in the present scheme is, on an average, a 
fraction over three times as much as it is on 
the other lots, vet, after all, the difference 
in value and advantage between corner lojts 
and those which are not may in a great dj?- 




26 


gree, if not entirely, make up for the inequal¬ 
ity in the tax. Doubtless these matters were 
% 

all taken into consideration bv the citv conn- 

% % 

cil in framing the ordinance, and, everything 
considered, we are unable to say the ordi¬ 
nance is so manifestly oppressive and unjust 
as to render it void. The view we have taken 
on this question, being the only one which 
has given anv serious trouble, is strongly 
supported, if not fully sustained, by the fol¬ 
lowing authorities: City of Lawrence v. KiJ- 
lam, 11 Kan. 499; City of Des Moines v. Dorr, 
31 Iowa, 89; Morrison v. Hershire, 32 Iowa, 
271. 

The case of Rich v. Woods, 118 Ky. 865, involved 
the validity of a special assessment, levied under 
the front-foot rule, for the laying of sewers upon 
two sides of a corner lot. The court, in sustaining 
the assessment, said: 


A lot fronting on two streets has more ad- 
vantages and consequently more value than 
if it fronted on one only. As equality of pub¬ 


lic burdens is a cardinal 


consideration in 


their imposition, it must follow that the lot 
that gets twice as much advantage from a 
public improvement as another must pay 
twice as much of the cost of the improvement 
as the latter. The basis of advantage is nee- 
essarily more or less arbitrarily fixed, yet ap¬ 
proximate equality, at least, is attained by 
the adoption of either the front-foot theory 
or that of the square feet of a given area. 


In the case of Youngstown v. Fish el, 89 Ohio St. 
247, the court had before it for consideration a 







statute which directed the assessment of property 
for a street improvement “by the foot front of the 
property bounding and abutting upon the improve¬ 
ment. ?? In an earlier case (.Haviland v. Colu-mb^s, 
50 Ohio St. 471) it had been held that a lot fronting 
lengthwise on an improvement could only be as¬ 


sessed for a portion of its length, thus increasing 
the pro rata assessments levied against interior lot!s. 


In overruling the Haviland case, the court said: S 

i 

It must be conceded on all sides that the 
Haviland Cane rule is a hard rule, oijie 
strongly calculated to raise murmurings aijd 
discontent, and it must likewise be conceded 

• i 


that the exercise of the power of assessment 
under this rule has been grossly oppressive 
to interior lot owners. * * * 

We therefore hold that the language ifi 
section 3812, which reads, “by the foot froi)t 
of the property bounding and abutting upon 
the improvements,” means and is to be con¬ 
strued as meaning that corner lot owners ar^ 
to be assessed for the full frontage of theijr 
lots abutting or bounding on the improve¬ 
ment whether lengthwise or breadthwise. 1 

i 

The case of Ross v. Barber Asphalt Paving Co.[ 

i 

158 Cal. 37, involved the validitv of an assessment 
for street paving levied according to the front-foox 
rule on a lot which abutted 50 feet on one street and 

100 feet on another. The court, in sustaining thd 

i 

assessment, said: 

Where the work consists of an intersec¬ 
tion of two main streets, the act assesses the! 
cost “at a uniform rate per front-foot of the! 











quarter blocks * * * adjoining and cor¬ 
nering upon the crossings." There is 
neither inequality nor injustice in this. The 
result is, no doubt, to put a heavier burden 
upon corner lots than upon inside lots. But 
the burden is merely proportionate to the 
benefit resulting from the improvement. 
The legislature has, in effect, declared that 
the improvement of the crossing of two 
streets benefits the property fronting on 
each of such streets for one-lialf of the dis¬ 
tance from the intersection to the next main 
street (sec. 3, subd. 12). There is thus 
created an assessment district, and everv lot 
within this district is assessed in proportion 
to its frontage. A corner lot pays more be¬ 
cause it is doubly benefited. The crossing 
may reasonably be regarded as a part of 
each of the intersecting streets. Its im¬ 
provement is a benefit to the land fronting 
on each. The owner of the corner lot is, 
therefore, deprived of no constitutional right 
when the legislature provides that his prop¬ 
erty shall be assessed according to its com¬ 
bined frontage on the two streets. 

And in the case of Morrison v. Hershire, 32 Iowa, 
71, the court said: 

The rule adopted by the council is, that 
the cost of the work should be levied upon 
the lots in proportion to their frontage upon 
the streets improved. Some of them are 
corner lots, and are so situated that the 
streets bounding each one of them upon its 
end and side are improved. These lots, in 
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fact, front on two streets, have a double 
frontage, and are, therefore, properly so 
assessed. 

In view of these authorities it is difficult to see 
how it can be contended that the assessments 

i 

here complained of are so palpably arbitrary aiid 

grossly unequal as to amount to confiscation. Tjhe 

fact that assessments levied under the Act here 

involved have remained unchallenged for nearly 

forty years should give rise to a presumption of the 

valid it v of the Act. 

% 

IV 

I 

Plaintiff is estopped to question the validity of the 
assessments here complained of 

j 

In accordance with the Act of Congress here ih- 

^ i 

volved, the Commissioners of the District ga\[e 
notice by advertisement, published twice a week for 
two weeks, of their intention to make the improve¬ 
ment for which the assessments here complained of 
were levied, and fixing a time and place when and 
where property owners to be assessed could appear 
and present objections thereto, and for hearing 
thereof. A public hearing was held by the Coirf 
missioners in accordance with the statute (Rec. pj. 
15). No objection to the making of the improvei- 
rnent was interposed by plaintiff, although, as befort 
pointed out, she was charged with notice of such 
hearing. | 

o j 

In the case of Johnson v. Rudolph, 57 App. D. C[ 
29, 35, this Court, in referring to the case of French^ 
v. Barber Asphalt Company, 181 U. S. 324, wher^ 
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the statute there involved provided for a similar 
notice of the intention to make the improvement, 
said: 

The failure of the property owners to pro¬ 
test justified the presumption of acquies¬ 
cence in the plan of improvement and the 
lew of the assessment. 

In the case of Wight v. Davidson, 181 L . S., 371, 
the court said : 

The constitutional right against unjust 
taxation is given for the protection of pri¬ 
vate property, and may be waived by those 
affected who consent to such action to their 
property as would otherwise be invalid. 

‘‘Under some circumstances, a party who 
is illegallv assessed mav be held to have 
waived all right to a reinedv bv a course of 
conduct which renders it unjust and inequi¬ 
table to others that he should be allowed to 
complain of the illegality. Such a case 
would exist if one should ask for and en¬ 
courage the lew of the tax of which he sub- 
sequently complains: and some of the 
cases * * * 0*0 far in the direction of 

o 

holding that a mere failure to give notice of 
objections to one who, with the knowledge 
of the person taxed, as contractor or other¬ 
wise, is expending money in reliance upon 
payment from the taxes, may have the same 
effect.'’ Cooley, Taxn. 573; Task v. Adams, 
10 Cush. 252: Bid well v. Pittsburgh, 85 Pa. 
412, 27 Am. Rep. 662; Lafayette v. Fowler, 
34 Ind. 140; Sliutte v. Thompson, 15 Wall 
151,159, 21 L. ed. 123,126. 
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And in the case of Farcomb v. Denver, 252 UJ S. 
7, it was said: 

' i 

i 

Plaintiffs in error did not avail them¬ 
selves of the privilege of a hearing as pro¬ 
vided by this section, but after the assessing 
ordinance had been passed began this pro¬ 
ceeding in the District Court to test the c<j)ii- 

stitutionalitv of the law. * * * As the 

« 

plaintiffs in error had an opportunity to be 
heard before the board dulv constituted by 
section 300, they cannot be heard to cojn- 
plain now. ! 

Therefore, plaintiff is estopped to question tjhe 

validity of the assessments here involved. ! 

* 

CONCLUSION 

It is respectfully submitted that the decree of tpe 
lower court was correct and should be affirmed.] 
E. Barrktt Prettymax, 

Corporation Counsel, D. C 
Vkrxox E. West, 

Principal Assistant j 

Corporation Counsel, D. C I 
Attorneys for Appellees. I 
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